
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



) AMEND THE INTERSTATE COMMERCE ACT TO 
DNTINUE TO ALLOW RAILROAD RATE FLEXIBILITy. 



-2 



I 



HEARING 

BEFORE THE 

SUBCOMMITTEE ON TRANSPORTATION 



OF THE 



I COMMITTEE ON/ COMMERCE, 
IsCIEI^CE, AND TRANSPORTATION 
I U NITED STATES SEN ATE 



SECOND SESSION 



ON 



'-'BRARIES 



S« 3260 



TO AMEND THE INTERSTATE COMMERCE ACT TO CONTINUE 
TO ALLOW RAILROAD RATE FLEXIBILITY 




JULY 12, 19T8 



Serial No- 95-104 



Printed for the useJ 
Committee on Conamerce. ScieJi<*lted Transportation 




Digitized by 



Google 



^ ^^ - \ \^ \ ^•f 



COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION 
HOWARD W. CANNON, Nevada, Chairman 
WARREN G. MAGNUSON, Washington JAMES B. PEARSON, Kansas 

RUSSELL B. LONG, Louisiana ROBERT P. GRIFFIN, Michigan 

ERNEST F. ROLLINGS, South Carolina TED STEVENS, Alaska 

DANIEL K. INOUYE, Hawaii BARRY GOLDWATER, Arizona 

ADLAI E. STEVENSON, Illinois BOB PACKWOOD, Oregon 

WENDELL H. FORD, Kentucky HARRISON H. SCHMITT, New Mexico 

JOHN A. DURKIN, New Hampshire JOHN C. DANFORTH, Missouri 

EDWARD ZORINSKY, Nebraska 
DONALD W. RIEGLE, Jb., Michigan 

Aubrey L. Sarvis, Staff Director and Chief Counsel 

Edwin K. Hall, General Counsel 

.-., , (^, Douglas W. Svbndson, Staff Counsel 

WiIjIjIau J0B.S8OJH, Staff Counsel 

■■■-'' Malcolm M. B. Stbrrbtt, Minority Staff Director 

Matthew V. Scocozza, Minority Staff Counsel 

Ronald M. Johnson, Minority Staff Counsel 



Subcommittee on Surface Transportation 
RUSSELL B. LONG, Louisiana, Chairman 
HOWARD W. CANNON, Nevada JOHN C. DANFORTH, Missouri 

ERNEST F. HOLLINGS, South Carolina HARRISON H. SCHMITT, New Mexico 

ADLAI E. STEVENSON, Illinois JAMES B. PEARSON, Kansas 

JOHN A. DURKIN, New Hampshire 
DONALD W. RIEGLE, Jr., Michigan 

(II) 






Digitized by 



Google 



CONTENTS 



pttt 

Opening statement by Senator Long 1 

Text of S. 3260 1 

LIST OF WITNESSES 

July 12, 1978 

Church, Thomas T., vice president of transportation, Bethlehem Steel 67 

Prepared statement 70 

Clark, Hon. Dick, U.S. Senator from Iowa 29 

Culver, Hon. John C, U.S. Senator from Iowa 28 

Dempsey, William H., president. Association of America Railroads; ac- 
companied by Richard Briggs, vice president. Division of Economics 

and Finance 46 

Prepared statement 57 

Holland, Les, director of rail division, Iowa Department of Transporta- 
tion 29 

O'Neal, Hon. A. Daniel, Chairman, Interstate Commerce Commission; 
accompanied by Joel Bums, Director, Bureau of Operations; and Jan 

Rosenak, Director, Section on Rates 2 

Prepared statement 9 

Questions of the committee and answers thereto 24 

Schrader, Ronald F., Special Assistant for Transportation to the Secretary 

of Agriculture; accompanied by James Lauth; and Charles Pearson 36 

Prepared statement 39 

Smithy B. CK, supply and distribution manager, Dowell Division, Dow 
Chemical Co.; accompanied by Mr. Harmon, business manager, Dowell 

Division; and Mr. Patterson 72 

Prepared statement 75 

Wheeler, Edwin M., president. The Fertilizer Institute 78 

Prepared statement 82 

White, T. C, manager. Grain Transportation, FarMarCo., Inc 87 

Prepared statement 87 

ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

Anderson, Hon. Wendell R., U.S. Senator from Minnesota, statement 91 

Clark, J. Raymond, letter of July 27, 1978 97 

Collins, Harley L., vice president. System Power and Engineering, Penn- 
sylvania Power & Light Co^ statement 92 

Cutler, Herschel, Institute of Scrap Iron and Steel, Inc., letter of August 1, 

1978 102 

Frederick, Donald A., assistant general counsel. National Council of 

Farmer Cooperatives, letter of July 19, 1978 96 

Harvey, John E., Archer Daniels Midland Co., letter of July 14, 1978 95 

Mann, Lon, president. National Cotton Council 92 

Regan, T. J., International Minerals & Chemical Corp., letter of July 14, 

1978 96 

Reitz, H. J., manager, transportation regulation. International Paper 

Company, letter of July 28, 1978 98 

Rouse, Richard P., assistant to the president, Wisconsin Electric Power 

Co., statement 94 

Schrader, Ronald F., Special Assistant for Transportation, Department of 

Agriculture, letter of August 21, 1978 103 

Smith, B. O., manager, supply and distribution, Dowell Division of Dow 

Chemical Co., letter of July 20, 1978 78 



(III) 



Digitized by 



Google 



Digitized by 



Google 



AMEND THE INTERSTATE COMMERCE ACT TO CON- 
TINUE TO ALLOW RAILROAD RATE FLEXIBILITY 



WEDNESDAY, JULY 12, 1978 

U.S. Senate, 
Committee ox Commerce, Science, and Transportation, 

Surface Transportation SuBCOMMirrEE, 

Washington^ D.C. 
The subcommittee met at 10 a.m. in room 235, Russell Senate OflSice 
Building, Hon. Russell B. Ijong (chairman of the subcommittee) 

presiding. 

OPEHnrO STATEMENT BT SENATOB LONO 

Senator Long. Today's hearing is for the purpose of examining one 
of the most serious and perplexing problems associated with the Amer- 
ican railroad industry. 

Since the tail end of the devastating winter of 1977-78, Ameiican 
shippers have been beset with car shortage and car utilization prob- 
lems in all areas : steel, energy, agriculture, raw materials, and others. 
These disruptions in the orderly movement of agricultural and man- 
ufactured goods have profound effects on the economy by increasing 
everybody's cost of doing business. 

When there are unusual circumstances present such as very severe 
cold weather, lengthy strikes, or two gram crops coming to market 
simultaneously, we can understand that some temporary shortages will 
occur. On the other hand, data relating to car ownership and car utili- 
zation indicate trends that would seem to give permanence to the 
problem. 

In the area of plain gondola cars, for example, we are told that 
during the decade from 1968 to 1978, the ownership by our railroads 
of these cars has dropped from 176,000 to 132,000. The total supply 
of cars has also decreased^ from 1,642,000 in 1962 to 1,341,000 in 1976. 
In the area of car utilization, the average turnaround time for all cars 
has increased from 19.85 days to 21.63 days during the period 1961 
to 1976. 

[The bill follows:] 

[S. 3260. 95th Cong., 2d sess.] 

A BILL To amend the Interstate Commerce Act to continue to allow railroad rate 

flexlbUlty 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Conaress assembled, That clause (i) of subdivision (b) of section 
15(8) of the Interstate Commerce Act (49 U.S.C. 15(8) (b)) is amended by 
striking aU that follows the phrase '*of this part" the first time it appears and 
inserting in lieu thereof " ; or". 

Sec. 2. Section 15(8) (c) of the Interstate Commerce Act (49 U.S.C. 15(8) (c) ), 
is amended — 

(1) 
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(1) by striking "within 2 years after the date of the enactment of thi» 
subdivision'' in clause (i) , and inserting in lieu thereof "prior to January 1, 
1983" ; 

(2) by inserting "and" after the semicolon in clause (ii) ; and 

(3) by striking clauses (iii) and (iv) and inserting in lieu thereof a new 
clause (iii ) to read as follows : 

"(iii) the aggregate of increases or decreases in any rate filed pur- 
suant to clauses (i) and (ii) of this subdivision during any calendar 
year is not greater than 7 per centum of the rate in effect on January 1 
of that year.". 
Sec. 3. Section 15(8) (d) of the Interstate Commerce Act (49 U.S.C. 15(8) (d) ) 
is amended by striking "clauses (iii) or (iv)" from the last sentence, and insert- 
ing in lieu thereof "clause (iii) ". 

Senator Long. Our witnesses today represent very broad experience 
in dealing with these problems and I am certain their comments will 
be helpful. I would now like to call our first witness, Hon. A. Daniel 
O'Neal, Chairman of the Interstate Commerce Commission — ICC. 

Mr. O'Neal, we are happy to have vou here today and will put your 
statement in this record. We hope that you could summarize it, Mr. 
Chairman. 

STATEMENT OF HON. A. DANIEL O'NEAL, CHAIBMAN, INTERSTATE 
COMMERCE COMMISSION; ACCOMPANIED BT JOEL BURNS, DIREC- 
TOR, BUBEAU OF OPEBATIONS; AND JAN BOSENAK, DIRECTOR, 
SECTION ON BATES 

Mr. O'Neal. With me on my left is Joel Burns, who is Director of 
the Bureau of Operations, and on my right is Jan Rosenak, who is 
Director of the Section on Rates at the Commission. I will discuss 
very briefly some of the causes of the rail car shortage that we have 
today, and the Commission's efforts to deal with this shortage. 

And we will discuss the rate legislation proposed by the Department 
of Transportation — DOT — as you indicated in your opening 
statement. 

Some of the reasons for current shortages relate to market con- 
ditions and the handling of grain at sale. There was a bunching of 
sales this year because there wasn't that much grain moved last year. 

In conjunction with that, exports of grain this year have, at least 
the gulf ports, exceeded any other year in history. 

In addition, of course, we had severe weather conditions last winter 
which interfered with carriers' abilities to move cars rapidly. The 
industry is still recovering from the drastic drop in car utilization 
caused by these severe winter conditions, especially in the Midwest and 
Northeast. 

In the past the Commission has relied primarily on the issuance of 
car service orders to deal with shortages of this kind and to improve 
car utilization. Recently our field staff has reported an inordinate 
amount of noncompliance with service order No. 1309, which requires 
railroads generally to move cars within 24 hours for certain phases of 
their operations. The ICC has taken a number of enforcement actions 
as a result. 

We believe that car service orders have worked. They have spread 
around the available car supply more equitably. They don't produce 
more cars. The lawsuits that we have initiated for violations of our 
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service orders seem to be sparking a move toward voluntary compli- 
ance among other carriers. 

The subcommittee asked our feelings on new legislation. I am in- 
clined to believe that insofar as the ICC's authority is concerned, the 
present statutes are probably adequate. Some thought should perhaps 
be given, however, to incentives for consolidation of the facilities — 
both railroad facilities as well as perhaps facilities of agricultural 
shippers — ^yard modernization and perhaps for the establishment of a 
national car fleet of some kind. If changes appear necessary in our 
statute as we work with the new programs that I will briefly mention 
here, we will request additional legislation from the Congress. 

The Commission has taken several other actions — we have imple- 
mented changes in the ratemaking procedures pursuant to the 4-R 
Act, which are designed, among other things, to improve car 
utilization. 

It is difficult to gage the jwtential effectiveness of these changes, 
because the railroads have not used this new rate flexibility except on 
five occasions. 

While one theory of this new flexibility, which was provided by the 
act, was to induce the railroads to increase and/or decrease rates to 
accomplish such objectives as reducing the seasonal impact on demand, 
so far the railroads have used this flexibility, as I mentioned, few 
times, and only for increases, except in one minor decrease. 

Last week the Commission approved a series of suggestions de- 
veloped by our Bureau of Operations for improving freight car utili- 
zation. For the long range, we plan to initiate actions in several areas, 
including development of improved data base, alternatives for carrier 
operating practices and rate structures, and encouragement of joint 
rail-barge rates to move grain from interior points to river points for 
transfer to barges. 

The Commission is also giving serious consideration to a number of 
specific short-range recommendations developed by the Bureau of 
Operations, such as suspension of all freight car assignments for spe- 
cific shippers and permitting them to be loaded by any shipper in any 
direction and supporting a permanent 10-percent tax credit for capital 
investment by railroads. 

Both the long-range and short-range proposals are discussed much 
more fully in the written statement submitted for the record. 

I would like now to discuss the DOT's rate proposal, S. 3260. This 
bill would modify and extend for 5 years the 7-percent no-suspend 
zone provided for in the 4-R Act, the so-called yo-yo provision. It 
would prohibit suspension of an individual rate increase solely on 
the grounds that the rate increase is too high ; also it would discourage 
suspension of reductions totaling less than 7 percent annually. 

This bill differs significantly, I think it is important to note, from 
the 4-R Act yo-yo provision, because it would prohibit suspension 
even if the carrier had monopoly power — ^that is, for those movements 
where the carrier had no competition. That is directly contrary to the 
policy Congress built into the 4-R Act that allowed pricing flexibility, 
but gave the Commission the power to protect the public where such 
competition did not exist. Thus, the effect of this bill is to permit the 
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railroads to increase their rates without fear of suspension, even in 
markets and perhaps especially in markets where competition does 
not affect their ability to raise prices. Captive shippers would be 
forced to accept the increase and either absorb or pass it on to the 
consumer. 

The proposal will not have any effect where the railroads have no 
monopoly power, because the present standards that are now in ex- 
istence allow the rails freedom to change rates in those instances. If 
this provision is adopted, it should be expected that the railroads will 
increase rates, particularly on those routes where competition is inade- 
quate, such as for example, some movements of coal and grain and 
many other conmaodities. 

It is important to emphasize here, I think that consideration of 
market dominance in the yo-yo provision does not impose an undue 
burden on the railroads. While in our existing regulations we do im- 
pose a heavy burden of proof on shippers. They must show not only 
that they would be harmed by failure to suspend, but also that there is 
a likelihood that they would prevail on the merits of the proceeding. 
This includes a likelihood that they can prove market dominance. As a 
result, there have been very few suspensions by the Commission in 
rate filings under this new procedure. 

Also the yo-yo increase allowed under S. 3260 would be in addition 
to the general increases which are used continuously by the railroads. 
Since early 1976, railroads have been granted general rate increases 
totaling about 18 percent. It is important to note that increases under 
the yo-yo would be added to any general increases. Such increases on 
top of general increases would not seem appropriate at a time when 
this country is searching for answers to the inflation dilemma. 

It is important to note as well that the possibility that the Commis- 
sion might find that the rate unlawful after an investigation does not 
save the provision, because of the difficulty in compensating the ulti- 
mate payer of the freight costs. 

We would be happy at this point to try to answer any questions 
which you might have. 

Senator Long. How would you characterize the next 2, 3, or 6 
months in terms of what shippers can expect in cost and charges ? 

Are things going to get better or worse ? 

Mr. O'Neal. We can't be too precise. We are pretty sure that the 
current shortage is going to continue probably for the next 6 months. 
Just exactly what shape it will take will depend upon the market 
conditions. 

For example, how much grain can be held at the country elevators 
and will the markets be sufficient to cause the farmer to want to soil 
the grain. These kinds of conditions have a big bearing on the 
situation. 

Mr. Burns. I would simply like to say that there are some definite 
trends in the situation, even with respect to grain car shortages. They 
are reducing the shortages in some types of care rather substantially. 

In other types, only gradually, but there is a definite trend now 
toward an improved situation. I would agree with the chairman tliat 
the shortage will probably be at least 6 months, maybe for tlie rest 
of the year, with respect to grain cara. 
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Senator Long. In your May 5, 1978, letter to me concerning sliortages 
of cars, you noted that the Commission was monitoring domestic steel 
shippers, and if necessary, the ICC would move to supply per diem 
charges on gondolas. 

What has developed on that situation since that time ? 

Mr. 0'Ne.\l. AVe were collecting or developing a record, and that 
record has now been developed. We are now at the point where a de- 
cision is imminent on whether to propose a per diem for gondolas. 

We are about to decide whether the information available sustains 
or justifies the imposition of incentive per diem. 

Senator Ix)x«. I would hope, Mr. (iiairman, that you will move the 
Commission to make decisions. I think you heard me tell a story yes- 
terday of the experience I had as a young lawyer reviewing some of 
the court-martial cases. 

I finally had to decide to go ahead and decide what ought to be 
done about all of those things and make up my mind rather than just 
sit there and think about it. When I did, I was a lot better off and so 
was everybody involved, inchiding those poor fellows sitting up there 
in jail waiting for something to happen. 

Wliether they're going to be turned free — they ought to be turned 
free or sentenced if they were to be sentenced, but something had to be 
decided. I really think m some of these c^ses you do the country a bet- 
ter service to make a decision, even if it is wrong. 

I have enough confidence in you and so did the President when he 
appointed you to know that you are going to bo right more often than 
you are going to be wrong. But even if you are wrong, you could al- 
ways change it back, if you found out you made a mistake. 

The worse thing is not ever deciding anything. You aren't the only 
one. It happens all over the Government, a bad situation that could 
be improved on, if somebody would just get oft* the dime and make a 
decision. 

I think we are going to be a lot better off on taking a chance of your 
making a mistake than to sit there with nothing happening when the 
situation ought to be connected. 

Mr. O'Neal. I could not agree with you more. I think we need to 
speed up decisions. I think we have made a substantial impact in 
speeding decisions by the Commission. 

In fact, in the enforcement actions that we have been taking in the 
last several weeks, I think we have made an effort to insure that those 
actions came at a time when the shortage was actually in existence. 
So, instead of delaying the action, as had been the practice in the past 
we have tried to speed up decisions generally. 

In this particular case, the Commission made an effort, when it 
first addressed the idea of incentive per diem for gondolas, to antici- 
pate a shortage when one did not actually exist, when the case was be- 
fore the agency. It relied upon an econometric model that our Bureau 
of Economics had developed and used. I think it was originally de- 
veloped by Chase Manhattan. And just as the decision was about to 
be made, new data came out which did not support the decision, and 
we could not legally go forward with it, and it threw the thing out of 
whack. 

That is why we had to go back to the starting point. That is what 
fouled up this whole decision. At any rate, I hope we can get it out 
quickly. 
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Senator Long. In the same letter I wrote to you, and in your re- 
sponse to me, you stated that the Commission's intent was to substan- 
tially increase the basic per diem charges to virtually all cars, includ- 
ing gondolas. However, the charges will not apply until 1979. 

Is there some way that these charges can begin sooner so that the 
car supply can be built up faster ? 

Mr. O^Neal. The problem with it is that in order for those charges 
to be applied by the railroads, they need to have an experience over a 
period of time so that they know what charges can apply. The data 
just will not be available from the railroads until the end of this year, 
so they will not really know how to apply the information. 

That is the problem. The decision is made. The thing is on its way. 
There are some questions, and there have been some collateral issues 
raised about the exact nature of the thing, but we are at a point where 
we have to collect the data. 

Senator Long. It seems to me that with something that is in short 
supply and you are going to need a lot more of it, the way to get a lot 
more of it is to let somebody make a profit. 

Now, when you have got plenty of it, then you can sit back and, if 
you want to, you can regulate it very tightly. But if you want to get 
rid of a shortage, the way to do it is to let somebody make money by 
producing more of that commodity. 

On your end, you can do it on the rates or the fees. I am also chair- 
man of the tax- writing committee. We can provide some tax subsidy. 
But why do you not do it ? You have the power and, I think, the duty, 
when something is in short supply to get it ; and the way to get it is to 
let them make a profit on it. 

Mr. O'Neal. That is what we are trying to do to increase the fee, the 
return on investment in the rail cars. 

Senator Long. Why not kick it up now and if, in 1979, you discover 
that you have been too generous, cut back ? 

Mr. O'Neal. There are several things that I ought to mention here. 
One is that we tried to do this in an orderly way. The Commission, 
under the 4— R Act, was required to establish a new uniform system 
of accounts for the railroad. That has been done. This has been tied 
into that system. 

In addition, the Commission does have some authority to look at 
emergency measures. There is one option which the Commission has 
never used, the imposition of short-term high per diem rates. One of 
the difficulties of using it is — and I guess one of the reasons it has 
never been used is that it is likely to impose a very high cost on the 
terminal railroads, particularly railroads like those in the Northeast, 
ConRail and so forth. 

Senator Long. If I can believe what I am reading in the magazines 
and newspapers, people are paying money under the counter, sliding 
money beneath the table to get cars. Have you been reading some of 
that sort of thing? 

Mr. O'Neal. We have heard of those kinds of things. 

Senator Long. A fellow gets desperate to move something around, 
and if something is worth a lot more at the port than it is out in the 
boonies, and then people will get transportation, and if they are 
desperate, they can be expected to do things like that. 
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It is better to let people pay above tlie table than beneath the table. 

Mr. O'Neal. I agree totally. 

I want to mention that this is one of the things that we are looking 
at in the short term. Now, the question is should we issue an order to 
increase per diem to a very high level? That is one of the options 
that is still available that we may use. 

Senator Long. What bothers me, Mr. O'Neal — I appreciate what 
you are doing, and I applaud you for everything you are doing in 
trjdng to solve the problem. But I think my complaint and the com- 

Elaint of the people generally looking at this is that a lot more could 
B done. You are thinking about things that ought to be done. Here is 
something you say, "I think it looks like we liave to do something 
about this thing, so we will do it to apply to 1979." But the shortage 
is now. The problem is now. 

It seems to me that if you would be the kind of Commission I would 
like to see you be, you she did get on top of it, not starting in 1979. The 
shortage is now, and the increase ought to go up while the shortage 
is there. 

For one thing, if people have to pay more for the cars, there might 
not be quite as much demand for them. In the second place, when they 
pay more, it will increase the production and the use of them. 

Mr. O'Neal. The Commission has done a number of things. We 
have issued a whole series of service orders. 

I want to mention that while it may be tnie that increased per diem 
will increase the utilization of cars — I think it will if it does not go 
too high — ^there is a good possibility that it would have the opposite 
eflfect in some instances. 

The reason for that is that increased per diem, if it gets very high, 
will force cars back to the owner railroad, which is fine for the owner 
railroad, but it can develop some inefficiencies in the functioning of a 
railroad that needs to use those cars, because it may generate the 
movement of cars back to the owner railroad empty. 

What would be the best situation would be for those cars to be mov- 
ing as much as possible with a load. This is one reason why we have 
concentrated on the 1309 order which requires the railroads to move 
cars within 24 hours through certain phases of their operations. 

Senator Long. So that you understand what I am talking to you 
about : You are goinsf to increase the charges on those cars in order to 
bring about more efficient utilization and greater production of them. 

All I am saying to you : If you are going to do that, why do you 
want to wait until next year? The shortage is here. You ought to be 
getting on with it. 

I would like to think that the ICC, when it sees a problem and if 
the ICC thinks it ought to act and if you, as Chairman, think you 
ought to act, then get oflf the dime and go ahead and do it. Do it now. 
Then, in 1979, you can take a look and see how it is working, rather 
than waiting until 1979. 

Mr. O'Neal. I understand it totally. It could not be clearer. 

Senator Long. In my view, you have made the decision. We are not 
talking about whether you are going to do it. Then why not go ahead 
and do it now? I would at least suggest you consider going ahead 
and implementing it now. 
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Mr. O'Neal. We will see what can be done about implementing it 
in the short term. I am not really sure at this stage what the problems 
might be in doing that. 

Senator Long. It seems to me, Mr. Chairman, that the greatest 
service that you can render to this country in jrour capacity is to stop 
this thing of the ICC sitting around forever thinking about something 
and having some investigation that goes on forever while nothing 
ever happens. 

If the problem exists at — and once in a while you might be criti- 
cized for making a mistake for acting in error, but at least stop this 
thing of being criticized and never getting anything done and the 
problem gets worse and worse and goes on year after year. 

That is what people think of the Commission right now, you know ; 
at least the railroads say that. I guess you hear that, don't you, from 
time to time? 

Mr. O'Neal. I would be interested in what the railroads will say 
about whether the Commission is acting or not. 

Senator Long. One that got a $4% million fine probably thinks you 
should not act. 

Thinking in terms of the public, they thought at least you did some- 
thing and, you were not caught just sitting there. At least you got 
that 

Mr. O'Neal. I want to say that I think the Commission has acted. 
There are a lot of things that we have done. This one area where we 
have not applied this proposal currently. As I say, there are a lot 
of things that we have done. There a lot of things that we are looking 
at doing in the short range. This is one area that we will certainly 
take a. look at. 

Senator Long. What is the Commission's estimate of the Nation's 
locomotive power generally as a contributing factor to the poor utili- 
zation of rail cars? 

Mr. O'Neal. Generally, there has been a shortage of locomotive 
power in the United States during the last several months. This has 
had a severe impact on the movement of rail cars around the country. 
There have been cars, trains, sitting in various locations in this coun- 
try, not moving for want of adequate power. 

We have some numbers on that, I think, if you need them. 

Senator Long. Do you want to give them to us ? 

Mr. O'Neal. We can supply them for the record. 

[The following information was subsequently received for tlie 
record :] 

Several railroads reported delays to Interstate Commerce Commission field 
staflC extending from a few hours to over four days which are, in nearly all 
instances, directly attributable to lack of locomotive power. For example, this 
year Conrail has reported delays due to lack of power as follows : 

March 23, 53 trains held for power. 

March 31, 54 trains held for power. 

April 7, 232 trains held for power. 

May 10, 99 trains held for power. 

June 29, 26 trains held for power. 

July 13. 11 trains held for power. 

The Milwaukee Road has reported these delays : 

March 9, 15 trains held for power. 

March 16. 16 trains held for power. 

April 6, 10 trains held for power. 
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April 27, 7 trains held for power. 

May 10, 4 trains held for power. 

June 20, 3 trains held for power. 

July 12, 2 trains held for power. 

The LouisYille & Nashville Railroad Company reported that 26 trains were 
held for power on May 2 and 24 trains were held for power on June 1. 

The Southern Pacific reported 146 trains delayed by lack of power between 
June 1 and June 27. 

While it is not possible to nscertnln the precise role locomotive shortajfes 
play in the overall car delay, it is apparent from the examples shown al>ove 
that these power shorta^s are a very important factor contributing to delays 
throughout the nation. 

Senator IjONo. Would you a^rree that there sliould be j^me reasonable 
relationship l)etween the demurrage and per diem so that the carrier 
would not find it financially beneficial to neglect cars of shippers, 
thereby decreasinir the movement and utilization of cars ? 

Mr. 0'Ne.\l. This is the so-called reciprocal demurra^ proposal, 
which is one of the thin^iip — I hate to mention anything we are looking 
at doing, and we have not done, but this is one that is on the front 
burner that we are looking at. In order to impose this, you need to 
have to have some sort of standard. In other words, you have got to 
know what do we expect of the carriers, and how we are going to levy 
this sort of thing. It is one of those items that we are trying to deal 
with. 

Senator IjOno. Again, we would like to see a decision. As I say, 
even if it is wrong, we would like to see something happen. 

Mr. O'Neal. I would like to see a decision, too. 

Senator IjOng. I am hoping down there in that Commission you 
would do what some of us do, like we do on our committees, where if 
somebody has an idea, they will try it and see if it works; if it does 
not work, you can always junk it. 

You can do it even without the concern of the President. Just go 
ahead and reverse yourself if vou tried something that did not work. 
Some of these things, you will never know if they will work unless 
you try them. But at least, after you think about it — and not thinking 
for years — it se«ms to me you can think a matter of a couple of weeks 
or a month and then decide. I>on't just keep thinking about it. 

How long have vou been thinking about it now ? How long have you 
been thinking? Since you have been there, how long have you been 
thinkine* about this particular issue ? 

Mr. O'Neal. Before I was Chairman, I actually advanced this idea, 
and it didn't go very far. Now that I am in a little different position, 
I think that we will see if it can't move a little better ? 

Senator Long. Thank you, very much. 

Mr. O'Neal. Thank you, Mr. Qiairman. 

[The statement follows :] 

Statemejxt op Hon. A. Daniel O'Xeal. Chairman, Interstate Commerce 

Commission 

Mr. Chairman, Members of the Subcommittee : I would like to thank you for 
giving the Commission the opportunity to be here today to discuss S. 2360 and 
the rail car shortage problem. 

S. 3260 was introduced at the request of the U.S. Department of Transporta- 
tion by Senator Cannon. It is intended to continue to allow railroad rate flexi- 
bility. 



Digitized by 



Google 



10 

The car shortage problem has been with us for several months. Recently, the 
Commission has been examining closely the causes of this complex problem and 
attempting to develop innovative solutions. I will discuss first tJie Commission's 
efforts in the car shortage area and cover the issues raised by the questions in 
the Subcommittee's letter to the Commission, and then turn to a discussion of 
S. 3260. 

Before discussing recent Commission actions dealing with the car shortage, I 
would like to outline briefly a few of the elements contributing to the shortage. 

Several factors causing the shortage relate to the market situation. For 
example, when grain prices are low, more grain will be held in country storage 
than normal. 

Eventually, though, farmers and country elevator operators either need funds 
or must reduce the amount of grain in storage to accommodate a new crop. What- 
ever the situation is that triggers a sale for one elevator operator is likely to 
trigger the sale for other operators at the same time. The result of this is that 
the demand for cars quickly exceeds the carriers' ability to furnish them. 

Another aspect of the market situation which has put a strain on the rail car 
supply is export grain sales. Despite the lack of major publicity, such as that 
which attended the Russian wheat sales several years ago. May 1978, produced 
the largest volume of export grain movements in the history of the country. 
The increase in export grain movements has resulted, almost immediately, in 
higher barge rates, which have the effect of diverting some barge traflSc to rail. 
Of course, even without this diversion the total increase in volume grain move- 
ments would strain the rail car supply. 

In addition to the market situation, unusually severe weather last winter 
further aggrevated the general problem by interfering with carriers* ability to 
move cars promptly, causing a drastic drop in grain car utilization. Many car- 
riers have had an excessive number of cars on hand which they were unable to 
get placed, unloaded, and returned to the loading areas. The situation in the 
Midwest was particularly bad. For the first time in many years, the Illinois 
River froze, and the upper Mississippi Locks did not open until a month after 
the usual time. This meant that barge service was not available to move the 
bulk of the grain crop which was exported from the Gulf ports in May, and that 
the rail system was completely overwhelmed with demands for equipment Al- 
though the effects of the severe winter weather are pretty much over now, the 
weather was a very significant contributing factor for several months. 

I would now like to turn to discussion of the techniques which the Commis- 
sion has used to handle car shortages in the past. 

Our primary tool has been the issuance of car-service orders, which are 
designed to improve car utilization and distribute available cars more equitably. 
As you are aware, service orders may be issued only after in the opinion of the 
Commission an emergency is found to exist. The Commission may issue what- 
ever order or orders it deems necessary to alleviate the situation, without prior 
notice or hearings. Two such orders are Service Order Nos. 1309 and 1315. 

The Commission's Service Order 1309 imposes operating standards on the rail- 
roads by requiring them generally to place for unloading, remove aft«r loading 
or unloading, and move in transportation service, all rail cars on their lines with- 
in 24 hours.^ Service Order No. 1315 establishes more stringent demurrage rules 
than are generally provided in carrier's tariffs. Those orders have been in effect 
for approximately four months. Our field staff is continuously monitoring the 
carriers' compliance with these service orders, and while there are locations that 
have been found to be in full compliance, the staff is reporting an alarming amount 
of noncompliance with Service Order No. 1309. The Commission is presently 
widely engaged in investigating alleged violations of this order, and several legal 
actions have been taken and others will probably follow. 



1 Service Order No. 1309 requires carriers generally to handle cars within 24 hours for 
certain phases of their operations. This time period has been used historically by the 
Commission In other movement type service orders, and has been generally accepted by 
the railroad Industry. 

The Commission adonted a similar 24 hoilr timeframe In Ex Parte No. 284, Investiga- 
tion Into the Need for Deflnlnsr Reasonable Dispatch (Perishable Commodities). 385 ICC. 
162. The regulations In this proceeding were adopted after a full hearing with participa- 
tion by the rail Industry. 

We believe the 24 hour limitation specified by Service Order I.'IOO Is a wholly realistic 
one. Furthermore, the order Is flexible In that where trafllc volume does not warrant daily 
service. It Is not required. Also, the order allows carriers to petition the Commission for 
exemptions from It because of hardships or inequities caused by the order. 
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For example, the Commission has instituted civil forfeiture and injunctive 
actions against ConRail for $2.3 million, and injunctive action against top officials 
of the carrier for future violations of Sen^ice Order No. 1309. A similar action 
was instituted against the Southern Pacific Transi)ortation Coniimny just recently 
involving a civil forfeiture claim of $4.4 million, and again injunctive action is 
being directed against the <*arrier*s top officials. Earlier, a $445.S00 civil for- 
feiture claim was filed against the Atchison. Toi)eka and Santa Fe Railway. The 
Commission's field stafT is actively engaged in (^iidu(*ting inve.<«tigations of other 
alleged abuses of our service orders and if the violations are substantiated 
additional enforcement actions may be expected. 

With regard to other tyi^es of service orders which require carriers to desist 
from loading and return enij)ty cars to owners bei'au.'ie of geographic imbalance 
of the available equipment, our field stafT closely monitors compliance during 
the regular review of carrier files. We have found relatively good compliance 
with this type of order, which is further indicated by the absence of complaints 
from the carriers benefiting from these orders. 

It is difficult to assess prwisely the eflf exits of our car service orders. We believe 
they have more equitably spread around the available car supply, but possibly 
this has been achieved at the exi)ense of overall rail industry productivity. We 
also believe that to the extent carriers have compiled with Ser\'ice Order Xo. 1309, 
which imposes operating standards, car utilization has been improved. For ex- 
ample it has come to our attention that the top management of a major carrier 
has recently instructed its employet»s to comply fully with Service Order No. 1309. 
Furthermore, the carrier has liirwl additional ix'rsonnel to work on locomotive 
repair. We believe this is a reaction to the legal actions, mentioned above, which 
the Commission took to enforce this ord«»r. So the extent that carriers voluntar- 
ily comply with our orders seeking to improve car utilization, we l»elieve the 
eflPeets of car orders are l»eneficial. Of course, our orders prolmbly cannot solve a 
car shortage — we must he content if we can at least help mitigate it. 

Turning now to other rommi.ssion actions, our Bureau of Operations recently 
concluded nine informal conferences lM»ld around tlie country for the purpose of 
inquiring into the impact of the car slH>rtage situation on shippers, as well as 
the problems encountered by the railroads in trying to provide service. There 
were some very good recommendations made by the i)articipants as to what can 
be done concerning long-tenn .solutions to recurring car shortage problems. The 
Bureau of Operations issues a Highlight Statement covering the first five infor- 
mal conferences. I have attached a copy of the first Highlight to this statement as 
Appendix 1, and will he glad to submit the second Highlight Statement to the 
Subcommittee ^lien it is completed. 

In addition to these hearings, the Commission just last week took a major step 
toward developing a new, more comprehensive appnmch to the car shortage prob- 
leuL The Oonmiission ' approved suggestions for improving freight car utilization 
developed by the Bureau of Operations. The basic principle underlying this pro- 
gram is a renewed commitment by the Commission to leading the way in finding 
solutions to the current and future transi)ortation i>roblems of inadequate freight 
car utilization and freight car and locomotive supply. In long-range terms, the 
Commission is planning to institute five major actions : 

(1) Development and promulgation of measurable oi)erating standards. This 
would include consideration of reciprocal or reverse demurrage and penalty per 
diem. 

(2) Develc^mient of an improved freight car utilization data base, consisting of 
uniform record keeping and reporting procedures, and development of market re- 
search and forecasting criteria. We are also examining the possibility of develop- 
ing an econometric model to forecast car service demand. 

(3) Development of viable alternatives to carrier operating practices and rate 
structures such as sulmtitution of motor for rail service, allowing multiple car 
rates to be used on single car shipments, and investigations of the impact on grain 
inspection proceedings on freight car utilization. 



•Vice Chairman Christian and CommiRsIoner Greshnm. while Riipportlnp the jrenpral 
thruBt of thia program, dissent from the following: specific recommendations : ordprlnjr 
repairs on hoxcara less than .35 years old when had orders exceed ii percent ; requiring? 
discontinnance of unit trains to accommodate pmall shippers : ordering: railroads to pur- 
4rhase cars or locomotives to fnlflll peak period demand : and allowing reciprocal demurrage 
and penalty per diem. Commissioner Clapp also opposes the temporary discontinuance of 
all onit trains. 
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(4) Development and encouragement of joint rail-barge rates to move grain 
from interior points to river terminals for transfer to barges. The relative short 
mileage of the rail segment in this arrangement would require fewer rail cars 
than an all rail movement to the ports. Grain covered hoppers thus released 
would be available for other shippers. 

(5) Determination of the need for development of legislative changes, espe- 
cially in the areas of a need for a national standby rail clar fleet and for a re- 
quirement tJhat carriers purchase locomotives and freight cars. 

In addition to initiating prioceedings in these general areas, the Commission is 
also giving serious consideration to a number of si)ecific short-range recommen- 
dations developed by the Bureau of Operations. The i^ort-range recommenda- 
tions which are currently before the CJommission include : 

Support of a request by the Transportation Association of America for estab- 
lishment of a permanent ten i)ercent tax credit for capital investment by rail- 
roads. 

Directing railroads whose bad car order ratios exceed five i)ercent in any of the 
shortage types, to begin immediately repairing all cars less than thirty-five 
years old. 

Continued strict enforcement of Service Order Nos. 1309 and 1315. 

Discontinuance of all unit grain trains until small shippers can obtain cars to 
fulfill their outstanding contracts and make room for this year's harvest. 

Establishment of a "frequency schedule," which would prohibit carriers fr<om 
annulling any train where at least twenty-five cars are ready for movement 
against the schedule. 

Suspension of (1) mandatory service Rule Nos. 1 and 2; (2) all exclusion 
type service decisions requiring the empty return of certain types of freight cars 
to their owners; and (3) AAR's Car Service Directives that require freight cars 
to move empty. 

Eliminati'on or modification of AAR's Car Hire Rule No. 22 on per diem reclaim. 

Suspension of all freight car assignments to specific shippers and permit them 
to be loaded by any shipper in any direction. 

We believe that the use of some of these short-term recommendations could 
help mitigate the immediate car shortage problems, and that the long-range pro- 
grams, when put into effect, will help prevent a reoccurrence of these short-term 
problems. 

As mentioned, one aspect of our long-range plans involves the determination of 
the need for and development of legislative changes. I believe that the present 
statutes are very comprehensive and that the Commission must reexamine past 
policies and decisions to determine if we placed any artificial limits on interpret- 
ing these statutes. As we set a course for overcoming oar shortage problems, it 
will be necessary to analyze whether our proposed actions are attainable under 
the present body of law or whether we should request additional legislation from 
the Congress. I am inclined to believe that the present laws provide a vehicle for 
the Commission to obtain better car utilization but, if it becomes necessary, the 
Commission will request legislation from the Congress. 

Although I am hesitant to endorse any legislative changes at this time, I 
might suggest one idea that could be examined. This would involve some sort 
of an incentive program, perhaps through taxes, which would encourage the re- 
location of small grain elevators onto rail main lines and their consolidation into 
large enough facilities to enable them to use unit-train service effectively. It is 
suggested because while we recognize the need in this crisis to aid the small 
country elevator and the farmers served, we also recognize that such assistance 
will probably result in less effective use of the more eflBicient unit trains. Thus 
giving some relief to the small guy in this crisis may, indeed, exacerbate the 
overall problem. That is why we try to be very judicious in providing such relief. 
This situation suggests that consolidation of country elevator facilities could 
pay huge dividends in efficiency for the future. The Commission has not really 
evaluated all the possible ramifications of such a program, and I offer the idea 
to you as only that — an idea. Much thought, particularly along the lines of socio- 
economic considerations, should probably be given to this idea before it becomes 
official government policy. 

In addition to the car service orders and hearings, the Commission has imple- 
mented changes in ratemaking procedures pursuant to the 4-R Act. These pro- 
cedures are designed to provide an incentive to shippers to reduce peak-period 
shipments by rescheduling ; to generate additional revenues for railroads ; and to 
Improve utilization of freight cars, movements, employment, and the financial 
stability of markets served by railroads. 
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I believe that peak-period ratemakinj? can play a positive role in reducing the 
car shortage problem. However, the (.'ommission has not received a significant 
number of peak-period rate flings. Therefore, It Is difficult to gauge the potential 
effectiveness of this concept. 

The Commission has been exploring the apparent lack of interest on the part 
of the railroads In using peak-period pricing. In interviews with our Office of 
Proceedings last year, representatives of rail and shipi)er interests suggested that 
one reason for this non-participation was that carriers feared to file new rates 
unless other carriers In their region did so as well. They thought that without 
close cooperation on a regional basis, carriers who participated in peak-period 
pricing would be put at a substantial competitive disadvantage In their product 
markets, as business would go to the carrier with tlie lowest single-level rate. This 
problem of course would not arise with regard to proposals to reduce rates. 

The Commission favors increased use of peak-i)eriod pricing. We had hoped, 
however, that any proposed peak-i)erod increases would l>e accompanied by re- 
duced rates for off-peak movements. To date, this lias not l)een the case. In mid- 
1977, when the Southern Freight Association proposed a 20 percent peak-period 
premium on grain originating in the Southern Territory from mid-September to 
mid-December. 1977, the Commission declined to suspend or investigate ths first 
major proposal under the new statute. However, the United States Court of 
Appeals for the Eighth Circuit held that the Commission had abused its discre- 
tion by falling to institute a formal section 15(8) investigation of allesred section 
4 violations. Our petition for rehearing was denied recently, and the Commission 
Is currently determining whether to seek a writ of certiorari to the Supreme 
Court. The Commission is concerned that if it is forced to investigate very novel 
rate proposal, this will have a chilling effect on innovative rail ratemaking and 
greatly impair the flexibility of ratemaking under the 4-R Act. 

A number of other factors may also be contributing to the limited effectiveness 
of peak-period pricing. For example, the grain market price structure is marked 
bv unpredictable fluctuations which intensely affect transportation demand. 
This uncertainty clearly is a primary motivating force in a producer's decision 
whether to sell his crop or store it until some future time. Thus, the spread be- 
tween peak and off-peak rate levels must provide enough incentive to move grain 
in periods when its market price alone would not encourage movement. It must 
also outweigh the credit costs and additional costs of storage Imposed when the 
receipt of revenue from grain sales is delayed from a peak to an off-peak period. 

On the other hand, peak-period rate increases must be set low enough so that 
serious diversion to other modes is not created. Some railroads believe that ship- 
pers will prefer truck or barge transportation if rail rates are set too hieh. They 
feel that higher rail prices will cause many more motor carriers to enter the 
market, eating into rail revenues in both peak and off-peak periods. If this is 
the case, peak-period pricing could be counterproductive. 

We at the Commission think that the railroads have not used peak-period 
pricing in a way to solve the problems, such as a need for a market-responsive 
rate-setting mechanism, which it was originally designed to address. For ex- 
ample, railroads have been using peak-period pricing only to increase rates, in 
the same way that across-the-board increases have been used in the past. As the 
railroads have used this mechanism only to get increases, they are not utilizing 
its potential for maximizing revenues and improving service through eflBcient, 
innovative management. As we recently have reminded the carriers in our deci- 
sions in the last several general increase proceedings, improved service is im- 
perative to avoid serious questions of economical and efficient management under 
section 15a (4) of the Act. 

The Committee has asked us to comment on the possibilities and requirements 
for implementing a common ownership concept similar to that used for trailer 
trains, to covered hopper cars and gondolas. 

Trailer Train Company and a subsidiary, American Rail Box Car Company 
have both been relatively succesful endeavors by the railroad industry to estab- 
lish separate entities for the purpose of building and placing in free-running serv- 
ic*» various types of flat cars and 50-foot boxcars. It is one method which places 
rail cars in service with the control remaining within the railroad industry. Rail 
Box's success has been outstanding. About 90 percent of its total car miles are 
loaded miles, car hire costs are substantially less than for comparable railroad 
owned cars (dally car hire of $11.58 v. $18.14 ; average cost per loaded mile — ^21^ 
V. 410), and the equipment is maintained in excellent condition. It may be, 
however, that a part of its success is related to its small size. 
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As mentioned, the senior staff has been directed to examine the general topic 
of railroad freight car shortages to determine what is necessary to alleviate the 
recurring problems. 

As part of the study, the staff has been asked to take into consideration what 
effect a greatly expanded Rail Box ownership of cars would have on freight car 
utilization. This could be expanded to include all types of equipment, including 
covered hopper cars and gondolas. At the present ownership level, Rail Box 
cars have very limited empty mileage, and the question is whether a much larger 
fleet would retain the same favorable loaded-empty mileage ratios, as the cars 
are used to haul less attractive traflBic and directed to remote areas to meet load- 
ing demands. The study could indicate that a larger Rail Box fleet will continue 
to show a reduced empty mileage record under that of the individually carrier 
owned cars. The Commission wishes to encourage the railroad industry to pursue 
a path of retaining control of the railroad freight car fleet, and the Rail Box 
ownership concept may be the best way to satisfy that end. 

I would now like to turn to S. 3260, a bill which was recently introduced by 
Senator Cannon at the request of the Secretary of Transportation. This bill would 
modify and extend for five years the seven percent "no suspend" zone provided 
for in the ratemaking provision of section 15(8) of the Interstate Commerce Act. 
That section established a two-year test period in which the railroads were given 
a large measure of rate flexibility. It prohibited suspension of an individual rate 
increase on the grounds of reasonableness, unless the carrier were found to 
possess market dominance over the service at issue. It also generally discouraged 
suspension on the grounds of reasonableness of increases or reductions totalling 
less than seven percent annually. 

The purpose behind the "no-suspend" provision, as we understand it, was to 
lessen regulation in areas where competitive forces would ensure reasonable 
rates ; it was not designed as simply a revenue-producing concept. The Congress 
included a market dominance test to assure that meaningful competition existed 
before a rail carried could raise its rates without fear of suspension. If effective 
competition exists, a shipper should have a reasonable alternative to a rail rate 
increase. If no such competition exists — if a carrier has market dominance — the 
shipper needs the protection of the Commission's suspension power. 

The effect of the DOT bill appears to be to permit the railroads to increase their 
rates in markets where competition does not restrain their market power. In 
these markets involving such commodities as coal and grain, the "captive" ship- 
per would be forced to accept the increase and either absorb it or pass it on to the 
consumer. Effective competition, on the other hand, would restrain unwarranted 
rate increases because of the threat of traffic diversion and a corresponding reve- 
nue loss. Thus, we believe that this bill could simply lead to increased rates in 
areas where a carrier has market dominance, with little impact elsewhere. I 
should note that, while the Yo-Yo relates to increases and decreases, no decreases 
have been proposed under this provision during the two years that it was in 
effect. 

Let me turn now to a brief discussions of market dominance generally, and 
then relate how it applies to the suspension situation. We believe the concept 
generally to be a viable lessening of railrond regulation where it is not needed. As 
you may know, our regulations Implementing the market dominance concept were 
recently upheld in coi'rt. While dealing with market dominance is not free from 
difficulty, we believe that our regulations are a workable implementation of the 
legislative intent. 

Suspension of rates within the seven percent no-suspend zone is only one area 
where market dominance comes up. Where suspension is not involved— where the 
Commission is simply Investigating an existing or proposed rate — there are no 
special problems with implementing our regulation. In such cases, the determina- 
tion of market dominance can bo made in a reasonable amount of time after evi- 
dence on the point has been considered. 

However, when the Commission Is considering Husi)ending a proposed rate, the 
market dominance question munt bo resolved much more quickly — within the 30 
days after the rate is filed that tho Commission has to decide whether to suspend. 
If the rate is filed pursuant to tho Yo-Yo provlHlim. tho Commission must actually 
find market dominance to enable It to mispond on tho ground that the rate is 
unreasonably high. 

If, on the other hand, the proposal 1h outside tho Yo-Yo provision, the Com- 
mission must still find that a protestant haH nhown that there is a likelihood of 
market dominance before it can 8U8i)end. Thin in biH^nuiio under section 15(8) (d) 
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the burden of showing likelihood of ultimate HU(*cesK in the proc^eeding rests upon 
the protestant 

In either case — whether or not the Yo-Yo is involved — the Commission can then 
make a more thorough on-the-record finding as to marlcet dominance in the in- 
vestigation proceeding. If under the Yo-Yo provision a rate is suspended, the 
carrier of course retains the right to challenge that finding in the investigation 
proceeding. However, this never arose during the life of the Y(vYo provision l>e- 
cause no tariffs filed under the provision were ever susi>ended on market domi- 
nance grounds. 

It is important to recognize that the DOT proposal to eliminate the market 
dominance test under the Yo-Yo provision is a fundamental change in ratemaking. 
Very simply it would allow the railroads to implement rate increases of seven 
percent per year witliout fear of susi)ension on trafflc over which the railroads 
have monopoly power or market dominance. It will not have an effect where the 
rails have no monopoly power or market dominance because the present stand- 
ards allow the rails freedom to change rates in tliose instances. 

Thus, if this provision is approved we should fully ex|»ect that the railroads 
will increase rates for captive traffic, oven in those situations — i>erhai)s esi)ecially 
in those situations — where rail ratt^ are already returning a handsome profit. It 
will give the rails the chance to enjoy exces.sive profit in many situations. As 
Appendix 3 to this statement demonstrates, there are some commodities for 
which, even using railroad-supplied data, the revenue to variable cost ratio for 
the railroads exceeds 160%. In some cases this figure even exceeds 200 percent 
which mc^ns that even at present the profit may exceed 70 percent on some 
commodities. 

It should be pointed out, also, tliat consideration of market dominance does 
not impose an undue burden on the railroads at the suspension stage. Our review 
of suspension cases considere<l since passage of the 4-U Act sliows that the exist- 
ing law and our regulations impose a con.siderable practical t)urden on sliipi)ers 
in that the latter must show not only that they would be harmed by a failure 
to suspend, but also that there is a likelihood that they will prevail on the merits 
of the proceeding. As noted earlier, this likelihood includes a likelihood that 
there is market dominance. Understandal)ly, many shipi)ers do not even try to 
produce market dominance evidence, and if they do it is often very general in 
nature.* 

It must be obvious why many railroads do not favor the market dominance 
provision of the Yo-Yo section, and why it has been asserted tliat consideration 
of market dominance inhibits its use. However, the statistics show that the only 
inhibition against use of the previous Y'o-Yo provision was where there probably 
8houldn*t be any such increases anyway — where there is market dominance. 

Another point is that the Yo-Yo increases as proposed by S. 3260 would be 
in addition to general increases, which are not included within the no-suspend 
provisions of section lf> (S) . 

General increases continue to be used by the railroads as their principal 
method of meeting revenue needs, although the Commission has advocated greater 
use of selective rate adjustments as Congress intended in the 4-R Act. I have 
attached a chart as Appendix 2 which shows the extent of general increases (ex- 
cepting commodity holddowns) since the beginning of 197(5— roughly the time the 
4-B Act was enacted. Such increases aggregate about 18 percent— about 7 per- 
cent per year for the two and one-half years elapsing since January 1976. If the 
railroads were permitted an across-the-board Yo-Yo increase of seven percent 
a year — ^without reference to market dominance considerations— this could 
amount to increases of up to 14 percent a year which do not adequately take 
into account competitive factors. In a time when the country is searching for an 
answer to the infiation dilemma and in an industry where portions of its busi- 
ness are subject to no effective competitive restraints on pricing, such a remedy 
seems clearly inappropriate and probably inconsistent with overall national 
goals. 

It is true, as I noted earlier, that both Congress and the Commission have 
been trying to reduce the railroads' reliance on general increases to produce 
revenues. The 4-R Act includes several ratemaking iiuiovatlons designed to en- 

'The extent of the burden on shippers is graphically llliistratpd bv the sharp decline 
In saspensions since enactment of the 4-R Act and the CommlHsion's mnrket dominance 
regnlaMon. From 1970 to early J 975. 958 rail tariff changes were protested and .381 were 
BUBpended (^.8 Mrcent). During the period from October 1, 1976 (the effective date of 
the market dominance regulations) to AprU 28. 1978, 455 rail rate adjustments were 
protested, but only 25 were suspended (5.4 percent) . 
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hance the use of more selective types of increases — ^including, for example, peak- 
period, demand-sensitive, and high capital-investment pricing provisions. How* 
ever, reduced reliance on general increases should not lead to a conclusion that 
S. 3260 would be more acceptable under those conditions. We would still be faced' 
with substantial increases without possibility of suspension on noncompetitive 
traffic where — as I have already indicated — profits are very high. 

Accordingly, we support the extension of the Yo-Yo provision, but only with 
the market dominance provision included. In the alternative, should it be decided 
to re-enact the Yo-Yo without a market dominance provision, we recommend that 
consideration be given to inclusion of language making it clear that general in- 
creases are to be taken into account in determining the aggregate of increases 
available pursuant to the Yo-Yo. This would prevent excessive suspension-free 
increases on "captive" commodities. 

This concludes my prepared statement. I will be glad to respond to any ques- 
tions you may have. 

ATTACHMENTS 

Vice Chairman Christian submitted the following separate expression : 

I am in full agreement with the first portion of the statement (dealing with 
current rail car shortages). With regard to the second portion (dealing with the 
Yo-Yo proposals), I believe that the testimony fails adequately to address the 
fundamental issue which must be decided — i.e., whether to continue the con- 
cept embodied in the 4-R Act of eliminating rate regulation where the forces of 
market competition operate while continuing to regulate those areas where there 
is no effective competition, or instead to eliminate rail rate regulation entirely 
within a specified zone. Adoption of the DOT Yo-Yo proposal would be a major 
shift to the second approach — contrary to the basic thrust of the rate provisions 
of the 4-R Act. 

It is important to note that the Yo-Yo provision which was included in the 
4-R Act (which has now expired) was really something of an anomaly. The 
Yo-Yo approach was the one originally sought by the proponents of relaxed 
regulation, with the market dominance concept emerging during the course of 
congressional hearings. Although market dominance eventually became the 
centerpiece of the statute's rate provisions, the Yo-Yo concept was not entirely 
eliminted. Instead, Congress attempted to reconcile the two by providing a Yo-Yo 
only for traffic which was not market dominant — although with this limitation 
the Yo-Yo really had little practical effect since as to non-market dominant traffic 
the Commission cannot hold rates to be unreasonably high in any event. 

The DOT bill appears to represent an attempt to revert back to the essential 
concept rejected "by Congress in the 4-R Act — a concept of rail rate freedom 
within a particular zone even with regard to monopoly and captive traffic. This 
is a fundamental change, and it is important that it be clearly articulated. I 
am concerned that this statement of the Commission may not have clearly ex- 
plained what the market dominance and rate zone alternatives involve for the 
carriers and the shipping public, for I believe that it is extremely important that 
these alternatives be evaluated before any conclusion as to the desirability ot 
the DOT amendment is reached. In sum, I believe it should be emphasized that 
the proposal here does not merely involve a change in the terms of one statutory 
provision, but has serious policy implications for the future of rail rate regula- 
tion in general. 

Commissioner Brown was absent and did not participate. 

APPENDIX 1 

Informal Conference, Bureau of Operations, Interstate Commerce 
Commission, Washington, D.C. 

highlight statement — informal conferences 

Preface 

At the direction of Chairman Daniel O'Neal, the Bureau of Operations con- 
ducted a series of open informal conferences to explore the severe and persistent 
freight car shortages. The demand for freight cars of all types beyond the avail- 
able supply started in late 1977. It continued to accelerate in early 1&78 and is 
expected to continue through the balance of the year. 

The informal conferences were designed to attract a diverse audience so that 
the discussions would include various points of view. The conferences were in- 
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:fonnal in nature because we were seeking an open dialogue where any person 
could participate \^ithout concern that the comments formalized his/her position. 
As a substitute for a transcript, a Commission stenographer made notes of each 
meeting. These notes will ser\'e as an informal record of the general substance 
that was discussed in the meetings, which were held at Washington, D.C., on 
Iklarch 30 and 31, 1978 ; at Des Moines, Iowa, on April 3, 1978 ; at Omaha, Nebras- 
ka, on April 4, 1978 ; and at SaUna, Kansas, on April 5, 1978. 

Objectives of informal conferences 

The objectives of the informal conferences were twofold ; first, what additional 
short ranged actions could be taken to alleviate the rail car shortages and second, 
an analysis of the information obtained for the purpose of making Bureau recom- 
mendations to resolve freight car shortages in the long term. 

As a result of the informal conferences, several short-ranged actions were 
taken. They included the following : 

1. On April 5, 1978, General Temporary Order No. 12 was issued permitting 
truckers to apply to the Commission's field office for immediate emergency tem- 
porary authority to haul badly needed fertilizer. 

2. Service Order No. 1319 was issued on April 8, 1978, requiring that the rail- 
roads return Seaboard Coast Line jumbo covered hopper cars to the owner be- 
cause of an immediate need to load fertilizer for movement to the farm areas. 

3. The issuance of Service Order No. 1322 which required certain railroads to 
distribute a certain percentage of their covered hopper cars to country elevators. 

The information obtained at the informal conferences that have been held and 
those that will follow will be analyzed by the Bureau to determine what recom- 
mendations should be made to the Commission for actions directed toward longer 
range solutions to the problems. 

Information developed at informal conferences 

The informal conference discussions were directed toward a number of com- 
modity groups including grain, fertilizer, scrap iron and steel, cotton, lumber, and 
paper. The most discussion involved shortages of cars for grain shipments. How- 
ever, the equipment shortages and unique shipping conditions of the other com- 
modity groups are recognized as requiring equal consideration for both short and 
long term solutions. 

Programs hy ICC and AAR 

The various actions taken by the Commission were explained in the meetings 
including Service Order No. 1296 which authorizes The Atchison, Topeka and 
Santa Fe Railway Company to substitute two refrigerator cars for each boxcar 
ordered for cotton loading ; Service Order No. 1304 which limits the number of 
Jumbo covered hopper cars that can be used in unit train service to 20 percent of 
ownership; Service Order No. 1305 which authorizes the substitution of two 
refrigerator cars for each boxcar ordered on the Union Pacific Railroad ; Service 
Order No. 1306 which requires the return of 50-ft. plain boxcars empty to the 
Chicago and North Western Transportation Company ; Service Order No. 1309 
which imposes 24-hour service levels on railroads for placement, removal, and 
movement of freight cars ; and Service Order No. 1313 which authorizes the tend- 
ering of less than the number of cars required by tariff for multiple car ship- 
ments. The Commission's special efforts in the Northeast were described. These 
efforts involved 35 staff members working with carriers and shippers to expedite 
the movement of freight cars. The Association of American Railroads commented 
on their various efforts to improve freight car utilization, including Car Service 
Directive No. 435 which requires the return of covered hopper cars to the owning 
railroad and the dedication of its entire car service staff, consisting of approxi- 
mately 50 employees, to check on-the-ground delays of freight cars by railroads, 
shippers, and receivers. The Commission's Exceptions to Mandatory Car Service 
Rules 1 and 2 which allowed railroads to load 50-ft. boxcars of certain other car- 
riers without regard to the destination were explained. The ARR also commented 
on Exclusion Orders that were issued for the cars of certain carriers in order to 
expedite the return of cars empty to the owning lines. 

Reasons offered for the freight car shortages 

The discussions did not result in specifically pinpointing the exact causes for 
the present freight car shortages. However, there were a number of reasons of- 
fered which contribute to the present crisis. The reasons include : 
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1. The severe winter weather conditions including blizzards throughout the 
northern tier of the United States interrupted railroad operations and caused 
poor freight car utilization. 

2. Insuflficient railroad locomotives to move the trains in roadhaul service which 
contributed to poor car utilization. An adjunct of this cause was the prolonged 
coal strike in the East which required the use of western railroad locomotives to 
move coal longer distances to eastern destinations. 

3. Impact of a prolonged car builders strike which prevented at least 2,000 
covered hopper cars and other types of cars from being added to the fleet by this 
time. 

4. Poor maintenance of the railroads' car fleet. 

5. A general deterioration of railroad service contributing to poor freight car 
utilization through inferior train operations. 

6. A cutback in operations by the railroads on weekends and the Christmas/ 
New Year's holiday periods. 

7. Deterioration and scrapping of freight equipment for cotton, scrap iron and 
steel, and other commodities to an insuflacient level for handling the trafllc tend- 
ered for transportation. 

8. The price of grain increased causing an immediate demand for rail cars to 
handle the grain which was placed in storage last year because of low prices. 

9. The falling value of the American dollar provided foreign grain buyers an 
incentive to increase purchases. 

10. Possible ineflBicient use of jumbo covered hopi)ers in short line-haul or 
cross-town switch service. 

11. Insufficient purchase of railroad equipment needed by carriers to keep 
pace with the increasing grain production, thereby causing car shortages even 
though only marginal increased business activity occurred. 

12. Increased farm and country elevator storage facilities permitting larger 
grain hold-back capacity and increased volume for shipment as market conditions 
change. 

13. Export grain prices of U.S. grain below that of other countries* coupled 
with foreign crop failures, resulting in an increased demand for American grain. 

Summary of comments hy railroads 

Spokesmen for the individual railroads that attended the meeting commented 
on the equipment acquisitions that their companies have made in the past several 
years and their plans for 1978. While specific equipment purchase statistics were 
not made available, several hundred locomotives are on order or being delivered 
along with several thousand covered hopper cars and other types of equipment. It 
was pointed out that since 1972, 55,000 covered hopper cars have been added to 
the fleet by the railroads and the car leasing industry. At the same time approxi- 
mately 80,000 40-f t. boxcars have been retired from service. On balance, however, 
the covered hoppers provided greater tonnage capacity than the boxcars removed 
from the fleet. One carrier official commented that the 40-ft. boxcar fleet is 
mostly old and as the cars become bad ordered they are retired because of the 
expense that would be involved in extensive repairs. 

Comments by the railroad participants contended that the transportation 
system cannot be expected to handle grain without car shortages when the ship- 
pers hold grain off the market until favorable economic conditions trigger a sell- 
ing surge. The carriers generally expressed the view that the railroads cannot 
be expected to gear their equipment purchases to the peak demands of grain 
shippers and then have those cars sit idle during slack periods. 

The railroad representatives said that the severe winter substantially ham- 
pered their operations. locomotives downtime was a serious problem to many 
carriers. The eastern portion of the country was especially affected by winter 
storms causing rail cars to back up on many railroads. A spokesman for OonRail 
said the carrier was hit hard by the winter storms and because of a poor cash 
position, it was difficult to overcome the problem. Attempts were made to expedite 
cars including using the carrier's Sales staff. Efforts were also made to operate 
the repair shop to full capacity. The weather in North Dakota, South Dakota, 
Wyoming, Minnesota, and Illinois was described to be extremely severe with 
temi)eratures falling as low as 35" below zero. The Burlington Northern esti- 
mated the cost of snow removal in North Dakota alone to be in excess of three 
million dollars. 

As the winter conditions eased, the Midwestern carriers said that cars began 
to flow back from the East in increased numbers. 
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The nOlrtMHis indicmted that strikes within the railroad car buildinir industry 
resulted in fewer new cars bein^ delivered on schedule. It was estimated tliat if 
Pullman Standard had been in fnll production there would be an extra 2.000 
covered hoppers in the fleet by tlie time of the informal conferences. 

Raihroadt and Mhippen^ viewt conopmin^ orro« for improred utilizntiam 

Bey(md the adverse impact of such influences as poor weather conditions, 
power failure and shortages, and the delayed delivery of new equipment, the 
railroads suggested that tliere was a need for improving freight car utilisation 
by sliipper and receivers For example, the carriers generally suggested that 
shippers have to load and unload cars faster : that some method should be devised 
to eliminate jumbo covered liopper cars from being used in cross-town switch- 
ing; and tliat free time should be reduced in the application of demurrage. In 
reiqiect to grain, the carriers suggested that the free time allowed for the inspec- 
tion of grain should be eliminated. 

Shipper participants were generally of a different view. Expressions were of- 
fered that the railroad industry as a whole is not geared to handle the upturn 
of trafllc because: (1) the carriers have not purchased sufficient number of 
locomotives and freight cars; (2) the carriers have not provided sufficient atten- 
tion to upgrading terminals and track ; (3) the carriers have not provided ade- 
quate maintenance of the car fleet to reduce bad order ratios; (4) the carriers 
have allowed freight car utilization to deteriorate to an unat^oeptaMe level; 
and (5) there should be some curb on railroads investing in other ventures wher- 
ever such practices are occurring. 

Hie ^Uppers were strongly (^^Msed to suggestions of reduced free time for 
loading and unloading cars. They suggested that delays to cars on sidings were 
the result of carriers failing to timely remove them from a shipper's i>lace of 
business for extended periods of time. A suggestion was offered that it would 
be better to have reverse demurrage to penalize carriers which fail to remove 
cars from sidings rather than to decrease free time and increase demurrage rates. 

SUMMABT OP COMMENTS BY OOMMODITY GROUP PARTICIPANTS 

ChrUn 

The feeling that prevailed throughout the meetings by the participants inter- 
ested in grain was that the demand for rail equipment to ship grain would con- 
tinue unabated into calendar year 1979. The prospects of a car shortage over 
this extended period, coupled with the resulting revenue loss by shippers that 
are unable to move the grain, was expressed as an extreme concern by the partici- 
pants. The fear was also expressed that the car shortage problem could grow 
even worse in the long term. For example, it was pointed out that wheat produc- 
tion has increased by approximately 80 percent in the past five years and that 
foreign purchase will continue to increase. It was pointed out that the transiwr- 
tation system must keep pace with the traffic demands if producers are to have 
fair marketing opportunities. 

Repeated comments were made of the discounts and penalties that were as- 
sessed by the buyers when shippers fail to meet the shipping deadlines in the 
purchase contracts. Buyers pointed out that the penalties did not reflect increased 
profit to them but were used to defray higher prices paid to shippers who could 
deliver grain when the initial shipper defaulted. In effect, from l)Oth the shii>- 
per and buyer's prospective, the commercial problem was linked directly to the 
unavailability of freight cars. 

Grain is transported under trainload, multiple car, and single car rates. The 
I)articipants in the meeting understandably were parochial in their views as 
to how the freight cars should be divided among the various classes of shippers. 
One thing that all classes of shippers did agree on, however, was the frustration 
of not knowing when the railroads would fill car orders ; where they stood on the 
list to get cars : and, whether everyone was sharing equally the hardshiixs of the 
car shortages. The shipper participants looked to the carriers in the discission 
to explain the present railroad transportation problems. 

Unit train, multiple car and single oar shipments 

The informal conferences provided a forum for the shippers of unit trains 
and the single car shippers to voice their views concerning the distribution of 
available freight cars by the railroads. In this connection, the Interstate Com- 
merce Commission's Service Order No. 1304, issued February 24. 1978, was a 
frequently mentioned item. Service Order No. 1304 provides that the carriers 
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use no more than twenty percent (20 percent) of their ownership of jumbo cov- 
ered hopper cars in unit train grain service. Unit trains are defined as requiring 
the use of twenty-five or more cars. Jumbo covered lioppers are described as those 
having a capacity of 4,000 cubic feet or more. 

The large shipper participants viewed the 20 percent figure as being too re- 
strictive against unit train traflBc. Generally, this group pointed out that there 
is a tremendous amount of grain to move from storage before a new crop is 
harvested this year and that unit trains provide the most eflacient means of mov- 
ing that grain. As of late March, 1978, it was estimated that there was 2% mil- 
lion tons of ship space in Texas ports waiting to be loaded. The comment was 
offered that Service Order No. 1304 interferes with eflacient unit train operation 
by diverting cars into the less efficient single car service. 

This they contended results in the transportation of a lower volume of grain 
and less revenue to the railroads. One spokesman said that his company's fig- 
ures showed that in 1977 unit trains moved 7,141 ton miles per car per day, while 
single cars moved 1,095 ton miles per car per day. The per car per day carrier 
revenue was said to be $79.72 versus $50.68 in favor of the unit train. The par- 
ticipants supporting the unit train as the principal means of moving grain com- 
mented on their investment in facilities to load grain in unit trains as well as 
purchasing and/or leasing their own rail cars. The curtailment of railroad owned 
cars to 20 percent by Service Order No. 1304 was viewed as being inequitable 
because these shippers have equipped themselves to move large volumes of grain 
on a continuing basis rather than during limited periods of time. 

Shippers of grain in other than unit train lots tliink differently from both eflfi- 
ciency and equity standpoints. This group doubted that unit trains improved 
turnaround time or facilitated higher carrier revenue when you consider the 
time it takes to assemble the cars ; the priority attention such trains are given, 
resulting in the delayed movement of other cars ; and, the special handling given 
the unit train at the unloading point in preference to other cars. Disbanding the 
grain train program, one group spokesman said would release cars for equitable 
distribution to all shippers and result in a smoother flow of grain to market. 
Other small shipper participants suggested that unit trains be limited so that the 
country elevators could get a higher percentage of cars needed to reduce inven- 
tories. 

The financial crisis or adverse economic impact was stressed by smaller ship- 
per attendees, including comments that the survival of the small country eleva- 
tor was at stake. Examples that were offered involved country elevators being 
restricted by banks from making further payments to farmers for grain until 
rail cars were supplied and shipments tendered for transportation. 

The informal conferences were replete with comments of penalties tied di- 
rectly to the shortage of freight cars to move the grain. The financial procedures 
in the grain market were explained as including a per bushel penalty if an agreed 
shipment date is missed by the seller. The imposition of a penalty can vary over 
a wide range, but generally ranges from five to ten cents per bushel. The country 
elevator representatives said that the penalties remove the profit from the sales. 
Moreover, both large and smaller shippers commented that funds are borrowed 
to purchase inventories and when shipments are not made, interest charges con- 
tinue to run against the loans causing substantial financial losses. 

€ar distribution practices of carriers 

Large and small shippers expressed concern of not having suflficient cars to 
move grain. At least one large shipper discussed 'being behind by fifteen trains 
as of late March, 1978, and some other comments were made that indicated a 
shipi)er has been waiting since last December for a unit of 100 cars. 

The frustration of not knowing when cars would be available was apparent 
in all categories of shippers. Smaller shippers, however, repeatedly told of get- 
ting only a token number of cars against the number that were ordered. It was 
these shippers who were most inquisitive concerning the distribution practices 
of rail cars by carriers. 

The railroads responded to numerous questions on car distribution and there 
was some variance by individual carriers. Generally, the carriers said that the 
oldest car orders are filled first, based on the capability of the elevator to load 
within an area that is reasonable to serve at a given time. For example, a car- 
rier having a stated number of empty cars generally will distribute the cars in 
line with the local train service schedule at the particular time. It was explained 
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that If there were three local branch lines, one branch line may benefit by re- 
c^ving all the available cars one day with the second and third branch lines bene- 
fiting on subsequent days. 

The Burlington Northern's representative explained that the BX classifies its 
elevators as A through F. Elevators classified A ship more than 500 cars an- 
nually whereas those classified F ship less than 100 cars per year. Elevators 
rated B, C, D, and E ship more than 400, 300, 200, and 100 cars respectively per 
year. Certain shippers expressed concern that they are locked into a classification 
due to their orders not being filled because of car shortages. The Burlington 
Northern cancels all car orders at the end of each week and reestablishes new 
orders in an effort to eliminate inflated orders. Other carriers have different 
indicators which relate to shippers capacity to load and identify inflated car 
orders but the explanation on the BN*s system was the most sophisticated. 

(Car distribution was generally descril)ed as not including any hard and fast 
rules because of the variables that enter into operational circumstances. The 
carriers generally allude to their obligation as common carriers to accept car 
orders even though the requesting shipper previously used alternate means of 
transportation. While there are some car ordering and distribution principles fol- 
lowed by all railroads, each carrier has its own policies and procedures in this 
area. The variations in each carrier's policies and procedures complicate the task 
of determining equitable handling of orders and distribution of oars by comparing 
one carrier with another. In short, there is no industrywide uniformity in car 
ordering and distribution practices. 

Some ideas that the participants offered to improve rail service include the 
following : 

1. Maintenance of a sequential listing of car orders so that inquiring shippers 
can be advised where they stand on the list. 

2. Establishment of an industry wide car distribution system that limits or 
excludes orders for cars from shippers who only ship by rail during car storage 
periods. 

3. Exploration of the possibility of providing additional gathering trains, 
which would allow a number of shippers in close proximity to load a number of 
ears supplied by a railroad and then have those cars aggregated into a solid train 
for expedited movement to a common destination. Such exploration would also 
take into consideration any possible anti-trust implications caused by shippers 
binding together to market their grain. 

4. Development by the Commission and Department of Transportation of mecha- 
nisms that would forecast emerging demands for rail equipment. Associated 
with this suggestion was that the Federal Railway Administration should expedite 
loan applications by rail carriers for plant improvement and that a joint effort 
should be made by the Commission and the Department of Agriculture to stabilize 
grain marketing practices so as to prevent erratic transportation cycles. 

5. Determination as to whether large shippers, other than those utilizing unit 
trains destined for the ports, can comply with the tariff provisions covering 
trainload shipments. If not, what is the impact on the single car shippers when 
ears are used in such unwarranted service. 

6. Initiation of a competitive export rate structure for single car shipments from 
points in the Midwest to West Coast ports. 

7. Consideration of: (1) an apparent need for common ownership of covered 
hoppers similar to Trailer Train : (2) an increase in the mileage allowance b 
railroads for private cars ; (3) imposition of a scale of (seasonal) rates dependir 
on the time of the year shipments are made; and, (4) a means to discoura 
the movement of grain during fertilizer shipping season. 

8. Installation of additional investment tax credit for the purchase of cover 
hoppers by railroads and private car lines. 

9. Consideration of a study of per diem levels that one railroad pays ano^ 
for use of rail cars aimed at raising those rates to a point that it would encou 
debtor carriers to purchase more cars. 

10. Authorization of the use of federal funds to construct covered hoppers 
repair the existing fleet. 

11. Increased substitution of truck for rail service from country elevat' 
terminals and terminals to domestic mills in order to conserve rail equipm^ 
longer hauls. 

Other types of traffic 

The preceding explanation about car ordering practices and car build' 
ownership matters has across-the-board application for all commodity gr 
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Fertilizer 

iS^pokesmen for the fertilizer industry related an immediate critical need for 
covered hoppers in the Florida area for loading fertilizer. An explanation was 
given that fertilizer had to be available to the farmers in the early spring. Part 
of the cause for the equipment shortage was that the Seaboard Coast Line Rail- 
road's covered hoppers were not being returned promptly to the carrier. The fer- 
tilizer industry believed an emergency Service Order was necessary to require 
other railroads to return the SCL's jumbo covered hoppers. Service Order No. 
1319 was issued on April 8, 1978, requiring the return of the SCL's covered hoppers 
to that line empty. In respect to substitute motor service, a General Temporary 
Authority Order No. 12 was entered on April 5, 19T8, providing an expedited 
method for truckers to obtain temporary authority to transport fertilizer. 

Scrap iron and steel 

Brief comments were offered on Commission actions in respect to the gondola 
cars including the authorization of multiple car shipments to move with fewer 
than tariff required number of cars. Additionally, gondola cars were added to 
Service Order No. 1309 requiring carriers to promptly place, remove, and forward 
the cars in transportation service. 

Spokesmen for the scrap iron and steel industry detailed the problems faced 
by the shippers. Th|e problems included a decreasing number of gondola cars in 
the railroad fleet leading to very severe car shortages. It was also explained 
that the gondola fleet is old, which increases the bad order ratio of the equipment. 
Comments were made that rough handling of cars occurs but that shippers are 
cautioned regularly against such abuse. It was pointed out that shippers fre- 
quently must repair cars at their own expense before loading can take place. 

Incentive Per Diem was viewed as possibly being thie long run solution, although 
the railroads expressed mixed reaction as to the merit of incentive per diem 
on gondola cars. It was explained that severe winter conditions had the same 
adverse affect on gondola cars as all other types of equipment. 

Cotton 

Cotton representatives commented that the industry has a record crop to trans- 
port in 1978, but the unavailability of boxcars is greatly hampering the move- 
ment. One spokesman said that the industry is geared to using 40-ft. boxcars from 
both operating practices and rate structure. He said that while they want 40-ft. 
boxcars, cotton shippers are willing to use refrigerator cars and other types of 
equipment including truck substitution to the extent it is feasible. The cotton 
industry suggested that if the current trend of car shortages continue, it will be 
unable to market the 1978 crop. It asked that the Commission conduct a broad 
investigation into the car shortage and rectify ineflBciencies. 

A representative of the Illinois Central Gulf commented that the number of 
40-ft. boxcars was decreasing industrywide because of the flexibility of the 50-ft. 
cars. It was also i>ointed out that a fairly substantial number of 40-ft. cars are in 
disrepair and there is little incentive to invest funds in a rebuilding program. 
Mandatory Car Service Rules 1 and 2, which require that cars must move toward 
the owning line were discussed. Some participants favored the relaxation of 
such rules as a means to improve 40-ft. car supply in certain cotton loading areas 
and other participants saw it as a disadvantage in that it would retard the flow 
of cars back to their owners. 

Paper and lumber 

Representatives of both the paper and lumber industries offered comments on 
the acute shortages of plain boxcars beginning in early 1978. As to pai)er, it was 
pointed out that the traflSc moves at a steady flow without seasonal peaks. 

Conclusion 

These informal conferences brought together the railroads, shippers, merchan- 
disers, government agencies, and any interested members of the public who 
wanted to participate in a discussion concerning railroad freight car shortages. 
Besides the short range actions already taken through Service Orders and longer 
range activities that can be planned as a result of the valuable information ob- 
tained in the sessions, there were other benefits. The conferences provided a 
forum for the participants to comment, question, and listen to the problems of 
others. The informal conferences served to open communications on a group par- 
ticipation basis. This type of information leads to a greater understanding of the 
problems even if it doesn't change the views of the individual participants. The 
Bureau anticipates using the informal conference concept in the future. 
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Intradistrict 




Interdistrict 




Itam 
CD 


Comnwdity 
(3) 


East 
(4) 


South 
(5) 


West 
(6) 


East South 
(7) (8) 


West 
(9) 


1 


4 

8 

14 

22 

28 

34 

40 

46 

48 

54 

56 

60 

74 

80 

94 

96 

98 

100 

102 

106 

108 
110 
112 
116 
118 
120 
122 
128 
132 
136 
138 
140 
142 
144 
146 
148 
ISO 
152 
154 
156 
158 

160 
162 
166 
168 
170 
172 
174 
176 
178 
180 
182 
192 


Wheat 

Bariey 

Sugar beats 




""i77.6".. 


170.7 .. 
203.3 .. 






2 






3 


209.5 .. 




4 








201.2 


191.4 


s 


Fluxing linwstona and dolo nita 








190.6 .. 




6 


days 0/T fire day 






163.4 .. 






7 


Fresh meat and packing products 

Bakery refuse 


164.6 . 




196.1 


173.4 


8 


178.3 .- 
170.6 .. 




184.8 .. 




9 


Frozen fruit and vefletables 










10 


Com milling products 


162.2 . 
165.6 . 
175.4 . 




167.9 .. 




11 


Sugar, refined, cane or beet 








178.2 


12 












13 


Wood particlebcard . 






165.2 .. 




14 


Newsprint paper 

Industrial inorganic chemicals 

Sodium alkalies 


180.4 . 

203.5 

201.3 

162.5 

287.8 

225.3 

200.4 




170.9 .. 
193.5 . 
185.0 .. 
178.8 .. 
209.0 .. 


202.3 


201.7 


15 


200.3 
163.8 
240.5 
200.7 
203.8 .. 

166.9 


179.5 


168.4 


16 






17 


Soda ash 




183.6 


18 


Industrial gases 




182.5 


19 


Industrial organic chemicals 

Agricultural chemicals including 

fertilizer 

Plastic material 


168.6 


163.3 


20 


162.0 .. 
224.5 
165.9 .. 


, 161.1 


164.9 


21 


161.4 186.5 

161.7 .. 


205.7 


tz 


Rubber, natural r r synthetic 

Deteigent and other cleaning products 




23 




164.8 


24 
25 


Petroleum-lube oils and greases 

Liquified gases, coal or petroleum 

Petroleum coke 

Reclaimed rubber 


161.1 . 
167.7 . 
167.7 . 








162.2 


26 










27 


182.9 .. 








29 




163.3 .. 




29 
30 


Cullet 

Gypsum building material 


161.3 


169.1 


222.2 


212.9 208.7 


197.0 
161.9 


31 


Semifinished steel. ...I 




160.2 .. 






171.9 


32 


Manufactured iron or steel 


172.4 . 

■" 175.8 ■ 
182.8 


164.9 .. 
191.0 .. 
180.7 . 
183.4 .. 
173.7 . 




179.4 


33 


Iron or steel pipe 

Primary copper products 


'267."3" 
182.2 
169.0 




174.3 


34 


196.4 


179.1 


35 


Primary aluminum products 


180.1 


192.4 


36 


Aluminum basic shapes 


182.8 


160.6 


37 


Farm machinary 






1C8.8 


38 


Heavy machinery 


186.0 . 




208.1 


167.0 165.4 


216.1 


39 


Major household appliances 




167. f 


40 


Motor passenger cars, assembled 

Motor vehicles, assembled, 0/T pass 
cars 

Motor vehicle parts 




•— 174-6" 


184.7 . 

176.1 . 

190.8 . 




205. 


41 




19 


42 


180.0 


17 


43 


Iron or steel scrap 




166.7 . 




44 


Copper matte 


191.8 . 
164.0 
166.3 
175.4 




i72.7 . 
165.5 . 


174.6 


17 


45 


Lead matte 


220.1 
208.8 .. 
227.5 




IF 


46 


Zinc dross and residue 


167.6 


1 


47 


Aluminum residue 


171.6 . 
214.5 


205.4 




48 


Misc. nonferrous metals residue 


167.4 202.3 
185.7 




49 


Ashes 

Brass, bronze, copper or alloy scrap. 




179.0 .. 




50 


179.9 . 


188.1 




51 


Lead, zinc or alloy scrap 

Aluminum or alloy scrap 

Municioal Earbafle 


169.4 . 




197.9 




52 


166.9 


177.0 . 


174.2 . 




53 
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[The following information was subsequently received for the 
record :] 

Interstate Commerce Commission, 

Washington, B.C., July 28, 1978. 
Hon. Russell B. Long, 

Chairman, Suhcommittee on Surface Transportation. Committee on Commerce, 
Science, and Transportation, U.8, Senate, Washington, B.C. 
Dear Chairman Long: I am pleased to forward to yoii responses to the five 
questions you sent to me on July 14, 1978. The questions and their appropriate re- 
sponses were prepared in connection with the Surface Transportation Subcom- 
mittee's July 11th hearing on the Midwest rail situation and proposed revision 
of the bankruptcy laws. 
Sincerely yours, 

A. Daniel O'Neal, 

Chairm^an. 
Attachment. 

Question 1. Where a railroad is in bankruptcy, and at the same time is a 
party to a coordination or consolidation agreement, will there not arise a head to 
head conflict between the bankruptcy court and the Interstate Commerce Com- 
mission, if an abandonment is involved in the agreement? 

Answer. As I testified on July 11, 1978, the Interstate Commerce Commission 
supports enactment of revised bankruptcy legislation which would leave au- 
thority over railroad abandonments with the Commission rather than vesting 
it in the bankruptcy court. Nevertheless, I do not believe that the effectuation of 
a railroad coordination or consolidation agreement involving a railroad in re- 
organization would necessarily give rise to a "head-to-head conflict" between the 
court and the Commission. Even though we would prefer to have the authority 
over bankruptcies remain in the Commission, I think I can say confldently 
that the Commission would be prepared to work with a reorganization court in 
the interests of preserving essential rail services and in promoting more eflScient 
rail operations if the revised Bankruptcy Act makes this necessary. 

In a typical coordination project, two railroads with roughly parallel trackasre 
would agree that their traffic between certain points which they both serve would 
be routed over the line of one of them, that the line to be used would be upgraded, 
and that the other line would either be abandoned or downgraded to branch line 
status. In this instance, the Commission would be required to approve the con- 
solidation project under either section 5(2) or 5(3) of the Interstate Com- 
merce Act. In addition, approval would be needed if one of the two lines is to be 
completely abandoned. If it is simply to be downgraded and to receive a lighter 
traffic burden than the other line, no authority would be required. If the roads 
involved are solvent, or if the one whose line is to be abandoned is subject to 
the present bankruptcy law, it would be the Commission which would be re- 
quired to give approval for the proposed abandonment. If, however, \he railroad 
owning the line to be abandoned were in reorganization and subject to the bank- 
ruptcy laws as they are proposed to be revised, it would have to make the de- 
termination whether the line in question should be abandoned. I am confident that 
the Commission would be able and willing to work in harmony with the bank- 
ruptcy court in resolving a situation of this kind. Coordination obviously would 
be necessary, but I believe that it could be achieved. 

Of course, without such coordination, I do envision some problems for the Com- 
mission in acting on consolidation requests. For example, the bankruptcy court 
might authorize an abandonment on the assumption that a consolidation agree- 
ment would be approved. The Commission, on the other hand, in considering the 
agreement might find that the line approved for abandonment by the court was 
superior in design, construction, and maintenance to the other lines subject to 
the agreement, as well as best serving the users of the lines. It would favor rc^ 
taining the line as part of the consolidation rather than abandoning it. The Com- 
mission would be left in a position of either disapproving the consolidation al- 
together or approving one inferior to that which it would otherwise have 
approved. 

Question 2. I have been concerned for some time about the serious cash-flow 
situation on the Delaware and Hudson Railroad. It is no secret that without 
USRA flnancial assistance, the D&H may be the nation's next bankrupt carrier. 
What are your thoughts on the future of the D&H? What do you perceive as 
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eompuues wkic^ nsfimmi is Ajvzil of ti&x$ jvdir. Tluit stnavimi m^$ ;a|>f«i3y«il^ 
pes<rfTed. after exreiidfd uftrcciaTiocis. wb«; ibe i&$«rtz)ci^ <\MRi|«i]t^««t ;Mnyy^ W^ 
accept an»rc»xi3&s:ie:^ 2it(« mxaK-nifibn^ I>ltH «ir? in lie« *»f i^jqtmm^u wi^li TV* 
cars beiog: lea^vd l«»<i i<* IMcH nztdM- aa ll>T>p«r ain>mBM«i. Tlu;st j M pryy^WRf^^ 
howerw. ba$ nee i*e«i <vci«:i2&]xaiipd- A<idiTKiDal funds wiwr^ nadi^ aT;ii))a)^ Un ;I*^ 
D&H thrmi^ a rrirraTxing iy ibe Fedeial Railnrnd Adminl$ffrtlx\ii ^ Kv^ 
motiTes vhieb ibe l^kH bad acQmivd under a Tnined StaiiKi Railwa^r A^^v^- 
tion loan a^rKsxiecT- 

The DJcH's fisaxxria] sirottxci has Keen made worse h3r the prvif^mf N^^rfV^k 
and We^em srrike. We e^^timaie that tbe strike will decrease the IVUl's <xjish 
flow by mUm: S250jQW> per week beran^^ of lost f rtffic. At Ibis pointy wic <raniiol 
predict tbe ootctwie of ibe strike, and coQfaeqoentlir, tbe total impact on tbe 1><&II. 

The poRsibilitT nni>t I* fuced that the D^H may opt for hanknii^tty re- 
organizatioo ills board roted not to file for reonsaniaition at a meeting; held 
July 27 1 or that it may eventually bare to cease operations due to lack of casb. 
In my opinion, l^inkraptcy would not bare any immediate adverse eAW^ xu^on 
the railroad s ability to continue to opertte. and minrbt even improve il55 casb 
position temporarily. Nor do I expect its cash position to become so winnk Ibat It 
will have to suspend operations in tbe immediate futnre. 

The Interstate Commerce Ccunmission has authority land we bdlevi? tbe re* 
sponsibility » under section 1 < 16M bi of tbe Inters:tate Commerce Act to direct tw* 
or more railroads to operate the essential servii-es of a milr^^d which ct><is!*>s 
opera tion& The ICC has prepared a preliminary continisewcy l^«n for directed 
service. This involved determining which EMcH lines would be ot^erated and asseo^o^ 
ing tbe pros and cons of various potential opera tors» ti>Retl>er with an t'^tlwatt^ 
of the cost of the directed service over tbe 240-day perit>d for which servlt"^ can 
be ordered. 

Other than the financial assistance available thronirb I'SRA, there are iw direct 
actions which can be taken by the Federal government to stren|(tben the I>^lt 
at this time. Should it be forced into bankruptcy, funds would l>e available under 
tbe Emergency Rail Services Act, 45 USC 661 et seq., which is administered by 
the Department of Transportation. About $50,000,000 in funding is now available 
under that act to aid railroads in reorganization. If Conrail would agree to 
postpone debt payments owed to Conrail by the D&H and revise its trackage 
rights agreement so as to reduce the D&H's payment to Ci>nrail, the IX^IFs cash 
flow would be increased somewhat However, it is unlikely that Conrail would 
take either of these actions without prompting by Congress. 

Question S. Section 1171 of the Senate bill proposes that the Trustee shall 
submit a reorganization plan to the court within 18 months or show cause why 
such a plan could not be devised. I would appreciate your comments on this 
particular time limit My initial reaction was that the time i)erlod was too re- 
strictive; for instance, it took the Missouri-Pacific more tlian 12 years to de- 
velop a successful plan of reorganization. 

Answer. Over the years much criticism has been leveled at the manner in which 
rail organizations have been processed. Most of it has been directed to the length 
of time required to complete reorganization proceedings. One of the basic (*nuNeH 
of this delay problem has been the lack of an effective deadline on the submis- 
sion of the plan. The most recent extreme example of delay at this stng<» of the 
proceeding is the reorganization of the Central Railroad Company of New 
Jersey. The reorganization petition was filed in 1907, and the railroad vmn 
ultimately reorganized in 1976 under the 3-R Act. No plan of reorgnnlwitlon vfHP 
ever filed by the debtor, the trustee or any other party under section 77. Tlif 
Missouri-Pacific is another extreme case. The creditors and slmreholders wnlte( 
for twelve years for a settlement. 

As we have stressed in our testimony, the bankruptcy laws should not be (if 
signed to preserve, at any cost, a given corporate entity. In a railroad reorgn? 
zation, the public interest must not be used as a tool to deprive the creditor*! 
their rights for an unreasonable length of time. 

For those reasons, the Commission supports the imposition of strict time llm 
on the submission of a plan by the trustee or an explanation of why Hiich n pi 
cannot be formulated. Eighteen months appears to be a reasonable time limit. 
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Of course, section 1171 would permit the court to extend this time limit for 
good cause shown. This would allow the court to make adjustments if truly war- 
ranted. Further, the explanation required of the trustee should provide a base for 
an informed review of any decision by the court to grant an extension for the de- 
velopment of a plan. 

Unfortunately, the ease with which extensions have been granted in the past 
has significantly reduced the pressure on trustees to confront diflScult issues aris- 
ing in the reorganization and prolonged the process. Section 1174 of the bill 
which provides for the conversion of a railroad reorganization to a liquidation, if 
among other things the trustee fails to submit a plan within the required time- 
period or if a plan has not been confirmed within five years, should help reduce 
the length of time required to complete railroad reorganizations. 

Question 4- Section 1168 of the Senate bill provides that "day-to-day" ex- 
penses of the railroad be given a priority status in the debt hierarchy. The most 
outstanding "day-to-day" expense that comes to mind is the per diem charges 
owed other rail carriers (per diem charges are fees rail carriers pay other 
railroads on a per day basis for the use of their freight cars). If this particular 
provision were law when your railroad went into bankruptcy — ^what effect, if 
any, would it have had on the reorganization process and the available cash 
reserves? (N.B. estimates for the Rock Island would be as high as $14 million^ 
right off the top. ) 

Answer. This question api)ears to have been directed to specific rail carriers 
rather than the Commission. I can respond only in general terms, and in so doing- 
I would refer you to my testimony on behalf of the Commission on July 11, 1978. 

I then testified that any restriction on payments ordered by the Commission 
on interline accounts would be likely to adversely affect the operations of both 
the debtor and the solvent railroads with which it deals. Unsure of payment, 
the solvent railroads would divert traflflc from the bankrupt carrier whenever 
possible. This would further aggravate the debtor's problems by causing a re- 
duction in its interline revenue. 

I recognize, of course, that there may be a trade-off here, but overall I believe 
the debtor will be better off if it makes these payments and maintains sound 
relationships with the other railroads. 

Question 5. Section 1178 of the Senate Bankruptcy Reform Bill proposes that 
the Bankruptcy Court shall have decisionmaking authority in rail abandon- 
ment cases Involving bankrupt carriers. What are your comments on this sec- 
tion? Are you satisfied that a court could adequately perform what has tradi- 
tionally been such an administrative/regulatory function ? 

Answer. As I testified on July 11, 1978, the Commission believes that it should* 
have the authority to pass on rail abandonments involving carriers in reorgani- 
zation. Section 1178 of S. 2266, as reported by the Judiciary Committee, would' 
remove this authority from the Commission and vest it in the bankruptcy court. 
On the other hand, S. 2266, as originally introduced, would have preserved the 
Commission's prerogatives under Section la of the Interstate Commerce Act 
with certain modifications. The Commission has firmly supported the original 
bill. I think it is a carefully thought out piece of legislation, and I commented on 
it at some length in my testimony before the Subcommittee on Improvements^ 
in Judicial Machinery of the Senate Committee on the Judiciary on December 1, 
1977. For your convenience, a copy of that portion of my statement before the 
Judiciary Committee dealing with the abandonment situation is attached to the 
answer to this question. 

I believe that section 1178 of S. 2266, as reported, is seriously deficient. Evea 
if Congress decides that the reorganization court should have the final responsi- 
bility to make determinations in the case of abandonments by railroads in re- 
organization, I think that the draft legislation needs to be revised because it 
lacks clarity. 

Under subsection (b), if the trustee and the court determine that a particular 
rail line should be abandoned, the trustee must file an application for abandon- 
ment with the Commission. The court may then fix a time within which the 
Commission shall report to it on the application. I think it advisable that an 
application be filed with the Commission, whether or not the Commission is to 
have the final say in determining that application. The filing of the application 
triggers a number of steps which are designed to give the public ample notice of 
the abandonment proposal. I believe that the bill should make it clear that the 
1 cation must be filed in conformity with the provisions of section la of the 
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Interscatf» CommiT-u Ai-*" inii ■;:«* ' 'inir..^*^' t: - •^^:::i~' •:- .:::':»"::Hir-!i i.i 
secti'Mi- T^ns rne -:nPiii* t-II ^.^ i-^Tir*-: -r :•:•*.:•:::-- :■ --.-^ i-i-i ^^i-. :•- .- 
portnniry *:> Tr««^!i' ."• — t-Ti -. -Uf ;t-'T>;' i::::a.i;.:-.: ''•:." v-i*-- it--- " v ■ !t? 
Cozzmiisaioa -ir mi* -tTir*. :?:•:> ! -::.r..-£ -:.:- .:::'«^'-. s: ^ r '.'-r :.■;:.»•' ^ .?.»• 
prOTl«i#xi M -niiV:* .- "ii-ir "iiu" "::♦- "rrr.- ::r.:' :::'"• -*-: '*. " :►* " •::.:. ^*<"«! *;■ " J*' 
coart siTSt be'ontf ■»nini:n '■ ':r »~':»* ;:•• rr«»— ;r.."~ ' '* ':'■:■ ":■ ■" •-" i- '*^r: '"•i 
by the Iiirer»rj--» " ■r2:L:s»*r— i ' :-:•: i»* " fr.-n. — ;■ '-. - ^-vr:.:s ■ i:^- v • :;i": 
as pointeti OHT :n 31^ --»-«^:iii'r:- n --rrt •— -f -4-'- r: :".''• :•■ -n - •■"■ ••-^.' ii 

of S. 22f5«. -Jie •T»'!nai:."*-»'n'n i»-:>*^-i -:::i- -.:- - .::•* .::.-• v...-: i-^ -r- ^v :.':•;%?•! 
in section, li :f *iii» Ij:'*r>Ta-* * -iizi-r-^ i ' 1 :•: v :. ■■: -^t*:: -*••: -'r-vi:" '•? 

cases invoiTinx mlr-;iiiii- a -^iri - —i -. n. 

Section 117!> :t -ai» ■••ir^»*r ^:: r«— nsn-ia-* -.:;i- *;--i;i~.' -:s T;ir i" '*»' "? '*'' * 
faster a«:tlfXi L'* ai>-«-i«a7^ i»»-a :.-^ f ^r-i i;.- -i*^: :— i. ;:-> r " v ."•" r - '-^.'-j * 
It prorides ->r *nit^rss^r.i"^ -r-i-st**:- .1 •::•■•: -;~:;f:'rs. ' i" -r." vf •>< it 
opportnniTyf'^rjiu^Li! -n.-^.i-.-n':- n n ".:e :»-•■>: c - 1 u-:':' n. 

In appTMi'iinx *.:»* :^»"*^:. r. f :■ "v - :; - ■> -17 - :•* i m -!•:•• rrr: ►*?!■ -y<r^*i:-y 
bilitj. I wmxlii «i:5iswr -jj- -.n* ^^r: •• »n.T..~— ■• r. -;■:»- r v!.*-.tm.- • *j.--fT --vir 
ment shoizlil ^ zi-^a -. i tuz* if; n .-::•*':- ::r rt>a:.- z:.i :»* 7 '-"^ T':*^ :?•? ; :- '-^ ^^ 
CTWirse of :Iie rp-irEii^iii' n :: r #••*»»• i:.-!:*. i.-.i -.:■ «^ v '_-.i2 i-v .::.-'P'>-rM'-«i i< 
part of the r»-:rEiz-:si":i n "La.": ."-^•-. *;■•.: 1 rr 1— — :.-.z. is -*■*•-.'■ i-:.'!':. .-i* 
drap oat f-jr mazrr ~'*!ir*. !.■:•! ".:♦- •n.-r— i- .- -^T- ' •-■• c*i ~ :•? 3i.i-'jl,kv:»?'V : -* 
the debtor ri:Ir':4il r.i -in* ■• »ir^*^ f -^»* r«--m-":..Ei-.- r -.'^•■-•'•i t:^^ i"^a-i«V!!:rn?r;: 
applicatiocs ar» liki*'> "* :•*• il?^: t^_.-^ "-«*r ••»*•«*-?: " - :'.:'* Ti.fr.i^c:^':' i»^;-.si''^"«» 
There app^^rv :.> o** =•> r*n;** c t^t -^e»^ •.:■ >::.: i-.r •- ^,17.1 ►^i - ■ '* <!:«•:• *:«:• 
as abandoc3if»iv ;r:^«-*^l -7 -^ i~-c- ri.lr n f.-. >' "rr.i".- -^n-rv s *>• -•:•?-' 
nrsency inr.^lTa^i :z ;r- •■«*:- z i- i-.iz-b rL=.-z'. -f -- - * Ti x :»*c i>i :> i 
railroad In r>wm.--za -:':»: -::;ir. -it^r* l* i^ -::•» 1 -a -•!«-:=:•?=- * n*? vf"*-^***^ > 
a 8<rfTent oarriw. [- i-^«snr« "^i" • r^ -i»». :r.JC-^j.I ~frs:';c ±i*L :_«? :. rv>e*:: >«c'sia- 
tion anticipare^l rzL* ii.-.i f i:ji-.i» »i:n»*r.-. 

Where an afcasiir^Lzi**!:- :_* 1= Ji'riml -tir: :f -i»» rvi'rrii-isa:: -r? vit-. :V 
situation L* differ''^:':. T:** pLi- -"rii: li-r- :»^c: s-"'=:::':t«I -' :":e ,■• "i-r i--l **'* 
hare been riv^n .'Tir sr^ - "^.i 1 ^■»:.- '.-■ : : -7 TV.-* -c-c* ■■rr 1- : -7 - ■ • : ■" •;' ^" '^-* *' ■ ■ '^' '* ■ -^^ **'- 
members of the puMio ".> =iik* 'z^lt tI*"*-* izvi*^ oc :>•* r^."'r:rt-^5ai:'.'.*a ;•'-*"'' 
exists. I «nzz!>9t. rh>*r»f ■:'?». Ti.i* 'o* >\;"'«?«'cin :■:':-■•* .'•■c<:«i»fr rvvLa:.*'^* 5»?V'W« 
1178 of the rep:^r4i 'i:: iri-z ^^.rlx: ::?> •■•? :!•* till i> :••:->^^.>^.t ^u: :>.a: v: 
add lanpiase to ^*^':-'.'C IITT* TrLi-^i. zi^ikrs :: '.l-ear t'ijl: :ts vr»*v :<.':»< .*■* *••-*• 
apply to line aNaiid«*r:=:*-n:.- Tri.;.?! ir& p^:-r»:*«i?«i :-:*iiI-7 is ^mt yi iv ,*^vm" 
rail leonanizarion pLi=_ r Tr-iil.i :l<hi al'^:- prrp^-'se :!i4: <e«-"::-.^r 1 1? I. w>^v/.*^ vrv*- 
Tides for tlie review hy tL*^ rr.c:=i^«:':-fi •>? c^rraiz a>pec:< of ri^^ r^x^c^w-.ssv.o.'^ 
plan, be amend«^ to prorl-iir z'zai ih-r i7':^zinUs:.:<i would i's»> N* rv^'fcH^f.v:,^ t,*r 
reviewinif any line awmd^-csi-r::: TrhioL U ini::ally proixv:^ as jxir': ,^' :N* vUv. 
Attachment. 

Section 11T9 of the Mil '^•Tc-rs the ^itTiar:':^^ where abar.dor.r.v:*.: ^? .1 r^'>\is? 
line or discontinnan^**' of rail ^f-rvioe is t**:; nested by a railr»>ad ::• revv^w*.v:«i:v.** 
In g^ieral thi«! se^ion r.r<^i«Tes the rommi^ion's prer».>«a::ve* v.v.vlt^ :V rH*^l 
abandonment statute. ss«T:on la'*?i of the Interstate Oocimervv Ao: -li^ V ?^0. 
la (6)), with certain modificatio!i«. We asree with thU aiH*r\>a.*n Nvaus^- i^V' 
importance of rail service to the communities. >hipp»^rs ar.d i>a!ia!i[V'.3e\*rs wS* rv^y 
upon it is snch that, even for a railroad in reoncanizatioc. servi^t** should ih*5 
ordinarily be terminated except in accordance with the alvaiidoTum^'nr pr\*\ isUN^w* 
of the Interstate Commer'-e Act. Of course, the elimination of r.:v»ttt*y Iv^-^itu ^^^ 
ices may be an important, and f-v^n neces.sary, factor in niruius a railr\v:id va 
reorganization back into a profitable enterprise. 

In general, section 1170 appears to be an improvement over e\isti«« law. U 
modifies the general financial assistance provisions of the abandon went statute, 
and the Commission's al>andonment regulations i49 O.F.R. ll-l.:iS M-l U»> to 
meet the distinct needs of carriers involved in bankruptcy pr\KH^HUni:>8 IVr e\ 
ample, the proposed bankruptcy legislation would reiiuin? r*nr\^ctive aiH*li^'*<l^^^ 
of financial assistance to the day the abandonment would have Nnvmo eff«s'iiv*» 
if the abandonment had not been postponed. This featurk\ which is not aH^^*«^^l** 
in ordinary abandonment proceedings, appears to l»e a sound a\\>nuu\iHlati\M» \\ 
the bankruptcy situation where the balance between the netxls of tlte debtor ««* 
the needs of the public is somewhat different than iu the situation whert* Xh\ 
carrier is solvent. 
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Section 1179(d) recognizes that there may be situations in which a debtor's 
rail service simply cannot be continued because the money is lacking to meet the 
payroll or to keep the track and trains in safe operating condition. It provides 
for the termination of service in such a case, but requires advance public notice 
and an opportunity for public hearing at which interested persons may submit 
alternative plans for preserving essential rail services. The Conmiission and 
other governmental entities are embraced within the term "interested persons." 
We believe this is an essentially soimd procedure and would note additionally 
that this subsection should be read in conjunction with section 1(16) (b) of the 
Interstate Commerce Act which authorizes the Commission to make other ar- 
rangements for continued rail service in situations, among others, where a rail- 
road "has been ordered to discontinue service by a court." It appears that section 
1179(d) of the proposed legislation could be made to work in harmony with 
section 1(16) (b). Another provision of the bill is carried over from present 
section 77, namely the requirement that the Commission must make any needed 
valuation of the transportation property of the debtor. This provision, which is 
included in section 1180 of the proposed legislation, is clearly in the public in- 
terest, and we support it. 

Senator Long. Next we will call Mr. Les Holland, director of the 
rail division of the Iowa Department of Transportation. 

STATEMENT OF HON. JOHN C. CTJLVEE, U.S. SENATOR FBOM IOWA 

Senator Culver. He is here, Mr. Chairman. I appreciate the oppor- 
tunity to accompany him and introduce him. 

Mr. Chairman, 1 am certainly pleased to be able to introduce my 
friend, Mr. Les Holland, to the members of the Surface Transporta- 
tion Subcommittee. 

Les is director of the Iowa Department of Transportation, rail- 
road division, which is recognized, I think, throughout the country for 
developing some very innovative approaches for making the transpor- 
tation of grain and other agricultural commodities by rail more 
efficient. 

The railroad division is cuiTently, Mr. Chairman, administrating a 
State vented branch line assistance program which is now upgraded in 
our State. I believe, something like more than 700 miles of track. 

And this program has been responsible for significant savings for 
Iowa farmers and shippers. I think it is unique in the country while at 
the same time helping to avoid the often catastrophic effects that 
branch line abandonment can have on small, rural communities as you 
know so well, sir. 

It is also working on a simulation model of grain car movement, 
which is designed to anticipate peak demands for hopper cars and box- 
cars, and try to help eliminate many of the flexibilities in the availabil- 
ity of this critical equipment to shippers. 

And finally, Mr. Chairman, Iowa and the rest of the Midwest, as 
you very much appreciate, are facing the critical situation, again, with 
regard to grain cars. 

The experience of the Iowa Department of Transportation regard- 
ing causes of this shortage as well as its recommendations to alleviate 
this problem, I hope will be of interest to the Surface Transportation 
Committee. 

We are proud of What they have accomplished in our State. I want 
to thank you, Mr. Chairman, for letting him testify today. 

Senator Long. Thank you. Mr. Clark? 



Digitized by 



Google 



•I. 



T T> TTir Tt* -s:*a^ T~::_ .^^l- ..*:.. -^— i=- >-:^- - - ..;c- '^.■., 

iT*-rT ^^mm^ T^mv—f:! ;: .r '**..'- 



■ * ::: •— - : : : ^- .: ■ •' .i-' >. ' * ■ ' 



Mr. H cz^-j Ti^.i ' :- - :.;. 
the zz:m*z\trLi3i^ 

Mr. <''iii.-niii^ ZT'^ I '^'^'L.i —n*. ' 
tlir -iir*-*::!: f iiir Z:nrL I»-":-:-"r:zr 

He: iLSE^-i Tj- -• l::*-;.: c ...- •- 

Whl iLt: -i.-::ti -J ". ■!_ Z ~ ._ 
of t}jr- 'x»nL Liii T^' "'•^L.z.T lv - r> " 
tuallj iZ if li^: .- -ij— r.- •!_ I t^:. 

T^e in IcATL ^T. T- ••"-:! ■'.._.•:. : 
And nji^rt ti-l:. ..l f f .l^ - - l: f 

Ar yr.:: n^j- : :.i.-r :::-:.- -■;.,-::•: jt^::; r^r > .~:r:^^ ^ .^' » — -^^ 
imrx>nAr:-.ie :-:■ -^- .r. I- --:^ TTr :,l- - ►>- -.Tx-.v.j: .-r. : .:> r:\v ".'»■*■ v -^v 
last .Taii':iarT -t-^tI. 'l-. fj.^rrirr r.r>: vf^r..:-^ :":o t\v .> rir,; Xw*^ v 
serions- 

We doni Lst^- l^.t :..Lr:-:/- >■"•.::::•"> :r nr.s^xvT's :o o:!o-.\ ov »*'^^ ^^^ 
problem Tro-j^"i :.si--- "— ^r. >'-►-: ^■^--:t::'"i- ciiTiX H*^^v<^^^v, >^o ' i^w i^^ 
?ay sometini*-*, "^r It.*: kr. -"x c ■ f : " . e r« r. ?"^v o rs : o ]"» vol \ o r. i ^. b r. < \x o » ^ ^ 
have some idef* tt^- ttv;* i 'ikv :'• fV-.-iTv vr-.:h yov, ^\^^^ . 

Fir?t. I wou!'! ^:ke to r-rin^ yo;: r*p to iiato on tlio siturtt ion m low :^ 
asof Jmie29. 1?«7^. 

We were abcmt ^./•v* oar? short of whirh - ni^^st of w hi*^^ \> otv unuls^ 
hopper cars that haul oiir irniin. 

This represents a i'-'-i^ercont inipn-^voniont ovor n n^ontl^ :>x^^^ V^xw nn^^ 
expect the improvement onlv to Iv tonipornry. As of l;v4 1*n,l:>\ . «)»^^ 
difference between the prioo l>oinjr paid nt \]\o pilf (ov w iMvhol of ro» w 
and the price for Septomlx^r delivery at ("bionir*^ wms onl\ 1-^ t.mm^ 

With the basis that narrow, many of onr \o\\i\ funuot-^ mo hoMmo 
their com in anticipation of l>ettor prioos InMwoon now t\\u\ \hy^ \'i\\\ 
harvest. 



31-890—78- 



Digitized by 



Google 



30 

We estimate as little as 6 to 10 cents per bushel increase in the ^ilf 
price for com, given the volume of grain in storage, this facing most 
of our fanners, could result in renewed demand for rail care. 

Our prediction is that the grain car shortage will continue at current 
levels or higher until opening of the rivers next spring. 

With that optimistic introduction, I would now like to address the 
subject of today's hearing, S. 3260. 

Iowa DOT IS not opposed to passage of this bill. It appears to be 
needed to reinstate the legislative intent originally contained in the 
4-RAct. 

We have discussed this proposed legislation with the railroads that 
operate in Iowa. They, of course, are in favor of it and tell us that if it 
were passed, wo could expect moderate rate increases in the next year 
or so. 

It would not be realistic, however, to expect the revenue from those, 
rate increases to be applied to new car acquisition. 

We are not particularly concerned about that since we do not believe 
car acquisition to be the best answer to the car shortage. In order to, 
explain our reasoning here, I would like to take a couple of minutes to 
discuss the car shortage itself and describe to you what we think the 
shortage is and what it is not. 

In our investigation, we have found the car shortage to be made up. 
of two, closely related, but separate problems. 

The first is the physical Shortage of grain cars and the second is the. 
controversy over alleged shipper discrimination. 

The physical shortage of grain cars which we have faced in Iowa 
since January can be attributed to four major causes. 

One, wide fluctuations in car demand. Two, poor car utilization, 
Three, weather. And four, disasters. 

I would like to address the first two of these. 

Car shortages do not result from changes in the supply of cars. 
Rather, they occur when the demand for cars exceeds the available sup-. . 
ply. In fact, it might be more accurate to refer to the "car shortage-' • 
as a "demand excess." 

Since last December, we have been trying to market 2 years' worth 
of Iowa grain within a short period of time. 

As a result, we have exceeded the capacity of our transportation, 
system. Remember that the barge shortage has been just as pronounced 
as the rail car shortage. In recent weeks, barge rates have ranged as . 
high as 800 percent of tariff, as you probably know. 

It is simply not reasonable to arsfue large sums of money in new car - 
acquisition. The fact is that the railroads are buying new cars now. 

There are also substantial numbers of cars being built for leasing, 
and promising programs are underway at such railroads as The Rock 
Island for car repair and rehabilitation. 

These increases in the car supply ai*e all that should be expected' 
given the economics of grain transportation. It is not a good inve.st- 
ment to build strain rais for peak demand periods if those cars are 
going to sit idle for 6 to 18 months when demand is low. 

For that reason, we have been focusing our efforts not on encourag- 
ins: new car ])iirchasos, but on finding wa^'S to smooth out the wide, 
fluctuations in demand for grain cars. 
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The most commonly discussed approach to this is peak period pric- 
ing, or seasonal rates. There is no reason why the railroads should not 
be more aggressive in attempting to implement seasonal rates. 

We believe that the railroads' fears that grain shippers will shift to 
other modes are unrealistic when you consider that many of those 
same shippers are today completely unable to obtain railcars during 
shortages. 

The railroads should also be reminded that the congressional intent 
behind the seasonal rates provision of the 4-R Act was that rate in- 
creases during i^eak periods would be tied to rate decreases during 
off-seasons. 

It is difficult to be very specific about potential means for improV* 
ing grain car utilization.' In Iowa this spring, we had grain cars take 
as long fis 45 days to go to the gulf and return — a trip which should 
be made in 15 days or less. 

At Iowa DOT, initial efforts are underway to determine what 
causes long turn-around times. We would like to know specifically 
where grain cars spend that 45 days and what could be done to 
■ shorten the trip. 

At this time, the only solid recommendation we can offer is that FR A 
take a more active approach in spending its title V money. It is a 
long way to the gulf at 25 miles per hour and mainline upgrading 
is one area where some improvement in car use could be achieved 
fairly quickly. 

There may not be much we can do to pi*event bad weather or dis- 
asters, but a real improvement in our response to them is possible. 

This is the main thrust of our comments today, Senator. 

We have, over recent months, become convinced that the informa- 
tion which ICC relies upon in issuing car service orders and in making 
other decisions is simply not adequate. 

We have also become convinced that ICC needs to develop the 
ability to anticipate car service problems and take preventive action 
rather than respond to problems after it's too late. 

To accomplish this goal, Iowa DOT has been working with ICC on 
the development of a grain car simulation model which will help us 
in this proposal. 

The purpose of this model is to provide ICC with the ability to one, 
forecast car supply and demand ; two, analyze impacts of new develop- 
ments in export markets, prices, or weatlier; three, estimate the im- 
pact of proposed car service orders before they are issued ; and, four, 
monitor the impact of car service orders after they are issued to see 
if they are having the desired effect. 

This model is in preliminary stages only and is currently being 
reviewed by the ICC, the Association of American Railroads, iJSDA, 
and the professional staff members from this committee; 

We anticipate that actual development of the simulation model it- 
self will be done by a consultant experienced in this field. 

Before that contract can be written, however, a source of funding 
needs to be identified and some commitment needs to be obtained f ix)m 
the ICC that the model will actually be used once it is developed. 

We feel this is the most appropriate approach to this problem, and 
we would like to ask this committee's assistance in urging the ICC tc 
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participate in the model's development and to attempt to employ the 
model in its decisionmaking processes. 

As I mentioned earlier, the grain car shortage is, in fact, made up 
of two separate, but related, problems. I would now like to turn to the 
second of these which is the controversy over alleged shipper 
discrimination. 

Section 1 of title 49 of the U.S. Code obligates common carriers by 
rail to adopt just and reasonable practices with respect to distribu- 
tion of grain cars among shippers. 

During times when there are more grain cars than needed to fill 
orders, the just and reasonable requirement is not, in general, a 
subject of contention. 

But the existence of a grain car shortage creates an atmosphere in 
which distribution of scarce equipment becomes a matter of great 
importance to those who must rely on the railroads to ship grain to 
market. 

Most railroad3 do not have a policy or formal system for the 
distribution of grain cars among shippers. 

However, the extent to which cars are actually distributed accord- 
ing to these systems in times of shortage is unknown. 

In any case, the shippers are not informed of their ratings. Thus, 
most shippers do not Imow on what basis their carrier is distributing 
cars — if, in fact, any consistent, nondiscriminatory basis exists. 

It is the responsibility of the ICC to insure fair and equitable dis- 
tribution of railroad-owned grain cars. 

However, the car service issues which arise in times of grain car 
shortage cannot be adequately handled by the Conunission through 
exercise of its emergency powers. 

The fact is that car service orders combine some of the worst 
features of Government regulation. 

Car service orders are too inflexible to allow carriers and shippers 
to devise their own best approaches to shortage-related programs, 
yet they are short-term rules designed for the specific problems im- 
mediately at hand and create an uncertain environment for industry 
decisionmaking. 

Coupled with this, car service orders are often not issued until long 
after an emergency situation exists. 

The Commission should define through it's rulemaking authority, 
the phrase "just and reasonable practices with respect to car service." 

For this reason, the Iowa DOT will, later this summer, petition the 
ICC under rule 44 of its Eules of Practice, to institute rulemaking 
proceedings for the purpose of issuing a car service rule. 

As I pomted out earlier, the impact of the ICC's various car service 
orders on the car shortage problem is not generally known. Neither 
the ICC nor anyone else has the technology or ability today to analyze 
that. 

We do feel that the system which is being used at the ICC today is 
operated in good faith and sincerity, and functions as well as any 
system like that ever could. However, the grain car shortage is an in- 
credibly complicated problem, and we feel that the only way the ICC 
will ever be able to adequately deal with it is through the development 
and implementation of a simulation model such as that proposed by 
the Iowa DOT. 
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We do not at this time have anv legislation to propoiv which wi^ 
feel would either improve car utilization or ease the car slwrta^jt*. 

We do, however, believe that adoption of Iowa DOTs propoj^ed nile 
by the ICC would have an important impact on the grain car sIioria$?(> 
as viewed by the Nation's grain shippers. 

We feel that the use of seasonal rates, if implemented! pro|>erly* 
could be effective in smoothing out some of the peaKS and vallej's m the 
demand for grain cars. 

We feel the railroads have been unnecessarily reluctant to try sea- 
sonal rates because of their concern that grain shipi>crs will shift to 
other modes of transportation. We also believe that seasonal rates will 
work only if thev include boUi increases during peak seasons^ and de- 
creases during ofiF-seasons. 

Finally, we are not certain at this time whether the common owner- 
ship concept which is used in Trailer Train and Railbox could l)e ap- 
plied effectively to covered hopper cars. 

We believe there could be some improvement in car utilization as a 
result of some pooling effort like this. However, on most covered hop- 
per car movements there will be little that can be done to eliminate 
the empty back haul. 

We would also like to point out that the shipper discrimination 
questions which could result from the assignment of cars by a central 
pooling authority could be quite complicated and difficult to deal with. 

For these reasons, we cannot at this time support the combined 
ownership concept as a solution to the gi*ain car shortage. 

This concludes my prepared testimony. Maj- I answer any ques- 
tions? 

[The information referred to follows :] 

Draft 

Iowa Department of Transportation 

proposed rule 
Distribution of grain cars 

(a) It is the intent of the Commission to encouraj?e the efficient utilization 
and just and reasonable allocation of grain cars used in the movement of Rraln 
and grain products. When used in this section, unless the context othorwiso 
requires : 

1. The term "grain" means any improcessed. raw, whole grain, including but 
not limited to barley, buckwheat, corn, oats, rice, rye, sorghum, soybeans, and 
wheat. 

2. The term "grain products" means any non-liquid, processed product of raw, 
whole grain as defined in this section. 

3. The term "unit grain train" means a multiple-car shipment of grain or grain 
products subject to a single tariff requiring twenty (20) or more grain cars, orga- 
nized and operated as a unit from a single origin point to a single desti nation 
point and pursuant to one bill of lading. 

4. The term "grain car" mean-s any railroad car used for the transportation of 
grain or grain products, including but not limited to a covered hopper oar or 
boxcar. 

5. The term "shortage of grain cars" means when the supply of cars available 
for the transportation of grain is less than the grain car requirement of ship- 
pers of grain. The existence of a shortage of grain cars shall be determined by 
each carrier with respect to its own operations, or by the Commission. 

(b) It shall be the duty of every carrier by railroad to furnish adequate car 
service and to make just and reasonable distribution of cars for the trangporta- 
tion of grain or grain products on behalf of shippers or receivers served by the 
carrier, whether located upon the carrier's line or lines, or customarily dependent 
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upon the carrier for jrrain car supply. During any period of shortage of grain 
cars it shall be the duty of the carrier to maintain and apply just and reasonable 
ratings, approved by the Commission, as to each grain or grain products shipper 
and to distribute grain cars proportionately based upon such ratings. It shall be 
the further duty of the carrier to count each and every grain car used by a ship- 
per against that shipper. Grain cars supplied or owned by shippers or receivers 
of grain or grain products shall not be considered a part of the carrier's grain 
car fleet or included in determining questions of distribution or grain car count. 

(c) In applying the provisions of this section, unit grain train service and non- 
unit grain train service shall he considered separate and distinct classes of serv- 
ice, and a distinction shall be made between these two classes of service and be- 
tween the cars used in each class of service. Whether or not ratings as to the 
grain and grain products shippers or distribution of cars are just and reasonable 
shall be determined within each »uch class and not between them. 

(d) In reviewing each proposed ratings system the following procedures shall 
be followed : 

1. Each carrier by railroad subject to this section shall submit to the Com- 
mission its proposed system within 180 days from the enactment of this section. 
Each carrier shall attach to the proposed system an aflidavit of notice certifying 
that a copy of the proposed system and a notice of intent have been sent to 1) the 
chief executive oflScer of each State in which any part of the carrier's railroad 
operation is located, 2) the director of the state agency that is charged with the 
duty to supervise or regulate carriers by railroad for each state in which any part 
of the carrier's railroad operation is located, and 3) all grain and grain products 
Ihippers who have made use of the carrier's line of railroad during the twelve 
months preceding the submission. 

2. The notice of intent, referred to above, shall contain a brief summary of the 
proposed system, and shall state the date on which the proposed system will be 
filed with the Commission and the date on which any comments must be filed. 

3. Upon receipt of a carrier's proposed ratings system and affidavit of notice, 
the Commission shall docket the same. Any shipper. State or interested party 
wishing to file comments with the Commission concerning the proposed system 
shall do so no later than thirty days after the submission of the proposed ratings 
system with the Commission. A carrier may file and reply to a comment within 
twenty days after filing of the comment with the Commission. There shall be no 
further pleadings filed with the Commission or hearings conducted, unless other- 
wise ordered by the Commission for good cause shown. 

4. The Commission shall approve or disapprove each proposed ratings system 
within 180 days from its submission, and if any such action is not taken by the 
Commission within 180 days from the submission of the system the system shall 
be deemed approved. 

5. Provided the notice requirements set forth in subsections d(l) and (2) are 
satisfied, a carrier may file with the Commission a revised ratings system at 
any time after approval of the initial ratings system. Upon the proper filing of 
the revised ratings system the procedures and time limitations set forth in sub- 
sections d (3) and (4) shall apply. 

6. In the event the initial ratings system is disapproved by the Commission, 
the carrier proposing the ratings system shall file a revised ratings system within 
60 days from the date of disapproval. The filing of the revised ratings system 
shall be subject to the notice requirements in subsections d(l) and (2). 

7. The Commission shall not restrict the number or percentage of grain cars 
allocated to unit grain train or nonunit grain train service, and all service orders 
providing for such restrictions are hereby vacated. 

Senator Long. You made reference to cars taking 45 days to make a 
round trip, when you say that they could make it in 15 days or less. 
What is the main reason : is tliat a rather typical situation, or is that 
an unusual situation, the 45 days? 

^ Mr. Holland. That seems to be more typical, particularly with the 
single-car rate movements. The unit train facilities have better turn- 
around time, and it will fluctuate. Tt will dei)end on what railroad, 
whether or not there are interchanges. 
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In our experience in Iowa shippin^r grain cars from our grain- 
producing areas down to the gulf and back, that lias been generally 
the experience. 

Senator Long. What would seem to be the reason for the cars taking 
so lona: is that they just let him sit down there for a long time hoping 
to pick up a backhaul, or something like that? 

ilr. Holland. This is one of the things, a.s I stated in our testimony, 
we would like to find out. We would like to have more information. 

We hear a lot of things from railroads, from shippers, and from 
othei-s. But as you know, it is hard to get on a graincar and se^ what 
hapnens. 

We do anticipate trying to find out where the delays are. We do 
know that in some cases, when they interchange from one railroad to 
the other, they will sit there for sometimes a week, perhaps more. The 
<*ondition of some of the lines are such that they cannot move fast. We 
\mderstand down at the other end at the terminals on the coast, that 
they will sometimes sit there for several days or a week before they 
are unloaded. 

There are a combination of things that result in the long turn- 
around time. 

Senator Loxo. That leads me to wonder whether anybody is thinking 
about — in other words, T take it that that is part of the burden of your 
statement. Somebody ought to be thinking about the fact that at a 
certain time of the year, there will be a lot of erain moving down the 
road into the ffiilf coast parts. And in a port like yours, there will be 
about 50 cars down there. 

Now it would l>e good if they had something to haul back and some- 
tody might be able to liRve a cheap backhaul rate, maybe back up to 
Iowa. But there is not goinc: to be enough to keep those cars busv. A lot 
are going to have to come back emptv, and if they are going to have to 
come back empty, there is no point in leaving them down there for a 
couple of weeks when you need them on the other end. You want to 
get them back. 

Mr. Holland. Correct. 

Senator Long. So that way, a car can make three round trips. That 
is like having three cars instead of one car. 
Mr. Holland. Correct. 

Senator Long. You are saying, as I understand it, there is not right 
now the capabilitv anywhere to look at where all of the cars are and 
where the demand is. 

Mr. Holland. Thnt is correct. We feel that the issuing of the service 
orders, and even talking to the ICC about this problem — they really 
don't know what the impact is going to be when they issue those orders 
ahead of time, and after they are issued, they don't really have an 
effective measuring device to determine what the impact was. 
It is kind of like shooting in the dark. 

That is the reason that we feel that the development of n simula- 
tion model, which may not be 100 percent all the time, would at least 
be a more effective tool in taking: into account all of the things that 
cause and lead up to a car shortage. 

We are hopeful and optimistic that something can work out that 
will be a more helpful tool to offset a shortage before it is upon us. 
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Senator Long. Why would you assume that — let's put it this way : 
Why has not such a computer model been established already to try 
to get this information and utilize it ? 

Mr. Holland. Mr. Chairman, we have talked to a lot of people and 
have tried to find out what has been done in this area in the past. 

I do know that the ICC has looked at various types of models and 
have found them not to be acceptable or workable. 

I can't say why they discard them for sure, except that they feel 
apparently there are too many holes in them and that they would not 
be accurate enough to be a useful tool. 

We think what we are proposing has some merit. We are trying to 
put it to the real test and go to the experts in the Government, the 
USDA, other States, a lot of people who are taking a look at it to see 
what they think about it. We are not sure it will work either, yet, but 
we would like to see it work and we would like to see it pursued be- 
cause through the years we have been doing this same thing. The 
peaks and valleys keep going, and every time there is a shortage, we 
run in and say we have to do something about it. 

We would like to develop something that would help us offset that, 
some type of forecasting model. We think that is the way we ought to 
go and look in the future. 

Senator Long. If you have the forecasting model, what you ought 
to be doing is putting your cars where the highest priority need is. 

Mr. Holland. That would be one way of doing it, plus the fact it 
would — the model would help the ICC determine where it is, and if 
they need to issue some service orders to get cars moved to that area, 
they could do it ahead instead of after-the-fact. 

Senator Long. Thank you very much for a very thoughtful state- 
ment. 

Senator Clark? 

Senator Clark. I have no questions. I appreciate having the op- 
portunity to sit in. 

Mr. Holland. Thank you for the opportunity. Senator. 

Senator Long. Thank you for your statement. 

Now we will hear from Ronald Schrader, special assistant for trans- 
portation to the Secretary of Agriculture. 

STATEMENT OF EONALD F. SCHRADER, SPECIAL ASSISTANT FOR 
TRANSPORTATION TO THE SECRETARY, DEPARTMENT OF AGEL 
CULTURE; ACCOMPANIED BY JAMES LAUTH; AND CHARLES 
PEARSON 

Mr. Schrader. I am Ronald F. Schrader, special assistant to the 
Secretary. On my right is Jim Lauth. On my left, Charley Pearson. 

I don't think there is a need to spend a lot of time talking on the im- 
portance of transportation to agriculture. We have outlined that in 
the first pa^es of our testimony. It is sufficient to say that because of 
that interest, along with the severe railcar shortages that existed late 
last year, Secretary Bergland has ordered the full resources of USDA 
to help the grain, cotton, and fertilizer shippers obtain the needed 
cars and to help the ICC in locating those cars. 

We attempted in three separate areas to be of some help and as- 
sistance to the shippers and to the ICC. 
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We instituted a hot line, requesting that shippers, elevator opera- 
tors, and so on, call USDA, let us know what the major problems were, 
particularly where grain was on ground and so forth. 

We tried to identify with the hot line calls, the areas, the States, 
the commodities that were of most concern, and also the railroads that 
were giving the shippers the greatest deal of difficulty, and then to 
provide the ICC with the information that we obtained so that they 
could better carry out their statutory responsibilities. 

We attempted also to pull together the statistical information that 
USDA has at its disposal, such as expert reports, the estimated fer- 
tilizer demand, crop reports, and so on, and try to help ICC interpret 
that data so that they could better make j udgments. 

I don't think that we were of much help in that regard, simply 
because there wasn't a sufficient data base with which they could use to 
interpret information. 

We have attempted and are currently in the process of gathering 
more dat* to help ICC to interpret and predict 

Exhibit A of my testimony list those items to which I am referring. 

Basically, what we are trying to do is go back about 7 to 10 years 
to determine a month-by-month estimation of the car shortages, the 
export sales, the barge loadings, railcar loadings, the prices by com- 
modities, the storage capacity that is being used, and finally, how 
much grain is under loan. With this information we will try to cor- 
relate those figures with the railcar shortage problem so that we can 
estimate and project, at least on the short-term basis where those cars 
will be needed, in what areas, and by what commodities. 

We have fed this information into computers and are currently in 
the process of trying to make a determination if it can be of any help to 
the United States. 

Also on exhibit A, you will see the car shortages since 1970, please 
note that the previous high was in 1973 with an estimated 15,000 cars 
short per day. In 1978 the shortage has surpassed those figures. 

The interesting part is that it occurred during nonharvest months. 
Early this year, for example, in April, we had a record of 36,000 cars 
short on a daily average. 

We are of the opinion that that shortage will continue throughout 
this year and into next year. 

Chairman O'Neal of the ICC mentioned some of the reasons for that 
shortage. We would like to outline some additional reasons. The se- 
vere weather was the initial part of the problem. Cars were stranded 
all over the Northeast and Midwest. Locomotive power was another 
problem because they had to cut those train units in half that couldn't 
get through the snow banks. 

Therefore, we had to use double the locomotive power for the 
same number of cars. 

In addition to that, the locomotives were shorted out as well as 
the generators because of the snow underneath. That put additional 
power out of use. 

On top of that, we have a fi^re of about 10 to 15 percent of bad 
order cars today, cars that are in need of repair and are on the side 
railings. 

The normal figure is about 3 to 5 percent, so we are triple the nor- 
mal figure of bad order cars. Add to that the 81/^ months 
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Senator Loi^g. Just a moment, please. 
[Pause.] 

Mr. ScHRADER. I was about to say that you add to those problems an 
81/^ -month strike of the Nation's largest car manufacturing concerns, 
and then probably most importantly of all, the poor maintenance of 
track. In the Midwest, where the granger railroads are the major 
grain haulers, they have 25,000 miles of track under slow orders, 
forcing them to move anywhere from 15 down to 5 miles an hour. 

Plus with the 2 years supply of grain, you have some of the reasons 
for the problem. There are more problems obviously. 

In my testimony, there is a table showing the number of cars that 
have been retired over the past 7 years — in paiticular, the narrow door 
boxcar, 40 foot narrow door boxcar. 

The totals have dropped from a figure of about 190,000 down to this 
year's total of 86,000, an overall 50-percent deci'ease, which means 
about 200 million bushels, carrying capacity. 

Now, we have had an increase of only 24,000 covered hopper cars, 
which means approximately 81 million bushels. So we have a net de- 
crease of 120 million bushels of carrying capacity. We have a serious 
problem. In response to several of the questions that you asked about 
ICC, and their car service orders, we believe that the ICC has been 
doing a reasonable job under impossible conditions. 

Their service orders, as Mr. O'Neal said, cannot increase the total 
supply of cars. All it can do is reallocate for improved utilization. 
They have made some mistakes, but I think they have tried. 

One example would be service order 1322, where they tried to i-e- 
allocate a greater percentage of their covered hopper cars to grain 
service. 

But it aggrevated a shortage in the fertilizer and cotton areas, and so 
on. And they were quick to amend and finally cancel that order in re- 
sponse to the hue and outcry that came from those shippers. 

We find no great fault with the ICC. We do believe that they have 
tried. 

We also, by the way, asked the ICC to use the IPD funds incentive 
per diem, and release them for car maintenance. That is under con- 
sideration by the ICC. We note the ICC has levied fines on railroads for 
not implementing service orders. We would hope that that would not 
be necessary, but if it is, maybe this committee would consider ear- 
marking those moneys for maintenance, rehabilitation of track and 
so on. 

Finally, you asked us for some legislative direction. Unfortunately, 
we currently do not have that direction. Our Department has i4 
agencies i-esponsible for transporation. Frankly, we have been a bit dis- 
organized. Not that we don't have the expertise and the knowledge. 
We do. But we have researchers in one area, education groups in 
another, regulatory and service agencies in other areas, and we have 
not had enough coordination. We are moving now to correct that 
problem, and hopefully in the near future we will lie able to give you 
some legislative dii-ection; not only you but tho^ DOT which is re- 
sponsible for the policy, tmnsportation policy of this administration. 

Finally, Senator Anderson has requested of the President the ap- 
pointing of a national transpoi-tation task force, particularly on rural 
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transportation problems. We would hope that if, in fact, that is a 
possibility, that the USDA would be an integral part of that task 
force. 

And finally, of S. 3260, USDA would have no objection to the 5- 
year extension of the no suspend provision of section 15-8 of the 
Intei-state Commerce Act, provided tliat the market dominant i-estric- 
tion remains in effect. 

I should add that this view is at variance with the administration's 
position. 

Thank you. 

Senator Long. Mr. Schrader, what can be done to stabilize prices 
in order to pi-event a radical cycle of increased car demand ? 

Mr. Schrader. I am not sure, Senator. It is controlled by the world 
market and many other factors, and I am not certain. 

Senator Long. Thank you very much. 

Mr. Schrader. Thank you. 

[Tlie statement follows :] 

Statement of Roxald F. Schrader, Special Assistant to the Secretary, 
Department of Agriculture 

Mr. Chairman and menil)ers of the committee, I am pleased to be here today 
to present the views of the Department of Agriculture on S. 3260, the Adminis- 
tration's bill to modify and extend the seven percent "no suspend" zone provided 
for in Section 15(8) of the Interstate Commerce Act, and on railcar shortages and 
related topics. 

THE importance OF TRANSPORTATION TO AGRICULTURE 

The transportation system is particularly important to agriculture because of 
the perishability of manj^ foods. Fresh fruits and vegetables and meat cannot be 
stored awaiting transport service, thus, a responsive transportation system is 
essential. 

Agriculture is a large user of transportation : 

Marketing about 425 million tons of farm commodities per year — equivalent of 
about 7 million rail carloads, and 

Purchasing more than 100 millions tons of farm supplies. 

Transportation is the third largest component of the agricultural marketing 
bill, ranking behind labor and packaging. In 1977, it exceeded $10 billion, 8 per- 
cent, of the marketing bill. 

Rail and truck rates have increased substantially during recent years. Dur- 
ing the last 10 years, a rail freight rate of $1.00 per hundred has risen to $2.55. 
Just a few years ago, fresh produce was moved by truck from California to New 
York for $1,400 to $1,600 a load. Today these loads range from $2,400 to .S^3,000. 

The cash price of $3.20 per bushel, for wheat at Minneapolis returns to the 
farmer in Willis ton, North Dakota, only $2.56 after 64 cents of rail freight is 
deducted. 

Inadequate or inefficient transportation adds costs. Grain car shortages result 
in reduced grain prices at country points, and unnecessary scarcities of grain at 
. receiving i)oints. Shortages of transport to haul perishables can result in actual 
loss of a portion of the crop. 

Our appropriate concern today is whether, with increasing exports and domes- 
tic consumption, the U.S. transportation system will meet the future needs of 
agriculture adequately and efficiently. 

the car shortage PROBLEM 

The attached exhibit A shows monthly averages of the reported daily shortages 
of covered hopper cars for each year since 1970. 

Shortages of these cars to move grain have been with us in each of those years, 
although in varying amounts and at different times of the year. 
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•In 1970, there was a continuous shortage throughout the year with the highest 
monthly average reaching 4949 cars during February, while in 1971, there was 
a surplus of cars during much of the year, particularly during the harvest 
months. Oar surpluses were the rule in 1972, until sustained exports, particularly 
to the Soviet Union, began moving in large amounts late in the year. For 17 
months, from December 1972, to April 1974, there was a critical shortage of 
cars to move grain, reaching a record of 15,992 cars during March 1973. The 
balance of 1974 and 1975, were more normal years with minor shortages during 
the fall harvests. The year 1976 showed relatively minor shortages during the 
summer and fall harvests while 1977 began with substantial shortages during 
February and March^ improved with insignificant shortages during the summer 
harvest, but got worse quickly in November and December as prices began rising 
and exports increased. The shortages during the first 5 months of this year, all 
non-harvest months, dramatically shows the extent of the current car shortage 
problem. The monthly average of shortages reached 35,807 cars in April — more 
than twice the previous record high. The reported shortage declined some for 
May, down to 29,985, but still nearly double the record high. 

We see no lessening of the demand for railcars for at least the rest of the 
year. Wheat stocks on June 1 totaled 1,174 million bushels, the largest on this date 
since 1963, and six percent more than a year ago. June 1 feed grain stocks totaled 
87.4 million metric tons, a fourth more than a year ago and the largest since 
1973. The indicated harvest of wheat for this year is likely to be down slightly 
while feed grain and soybeans production may be about the same as a year ago, 
depending upon weather conditions this sunmier. 

The kinds of data shown on exhibit A are what we are trying to put together, 
and interpret, for the staff at the Interstate Conmierce Conmiission. 
Very briefly, a few causes of the shortage are as follows : 
Severe winter weather conditions, including blizzards throughout the Northern 
tier of the United States interrupted railroad operations, trapped numerous 
freight cars in the Bast that resulted in extreme congestion and poor freight 
car utilization. 

A lack of motive power to move trains in road haul service coupled with cold 
weather conditions, necessitated a reduction in train length. Thus, through trains 
were using the same amount of power to pull shorter trains. 

The bad order ratio (rail cars unfit for loading) grew steadily as many of the 
nation^s railroads continued to defer repair of bad ordered cars. Likewise, many 
locomotives were bad ordered because of electrical generators that shorted out 
due to light, dusty snow. 

A prolonged strike at one of the largest manufacturers of Jumbo covered hopper 
cars delayed delivery of additional equipment to the national fleet. 

Poor maintenance of tracks has resulted in the imposition of "slow orders'* 
by the Federal Railroad Administration. There are six granger railroads with 
nearly 25,000 miles of tracks that are currently under FRA slow orders. Inability 
to move cars with dispatch seriously cuts rail car utilization. 

As shown on the attached table, there has been a dramatic reduction in the 
number of 40-foot narrow door boxcars that are badly needed for loading baled 
cotton. These cars are also needed for grain loading on lines where weight re- 
strictions do not permit the loading of jumbo covered hoppers. While there was 
a net gain in the number of covered hopper cars from 1972 to 1978, these figures 
do not include a net increase during that same period of 33,428 cars in this type 
of equipment that are under the exclusive control of shippers and car companies. 
During the last 2 years, market conditions led to a build up of grain stocks on 
farms and in country elevators resulting in large carryover stocks. The rise 
in grain prices early this year triggered substantial selling by farmers and created 
unprecedented demand for rail movement. 

The acquisition of new equipment has not kept pace with the retirement o£ 
older cars thereby creating a direct loss in total carrying capacity. 

Of course the above list is not all inclusive. There are other factors which 
contributed to the overall situation. While the weekly grain car loading nation- 
wide have been increasing and the daily average shortage of both box and 
covered hoppers have declined, we are of the opinion that the situation will not 
improve significantly until after fall harvest of feed grains and soybeans. 
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RAIL CAR OWNERSHIP LAST 7 YEARS 
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1972 189.506 40.442 118,626 1,939 138,099 

1973 172,508 34.555 124,872 2,197 142,976 

1974 163,895 30,819 135,367 2,703 151,155 

1975 148.119 28.814 145.369 3,915 155,281 

1976 131.135 27.183 150,768 4,892 158,236 

9177 107,269 27.502 153,042 4,662 159,924 

1978 86,081 23,371 155,792 4,803 162,726 



Gain or loss -103,425 -17,051 +37.166 +2,864 +24,627 -39,985 -2.067 -18,618 

Source: AAR statements. 

rSDA ACTIVITIES 

In late April, Secretary Bergland ordered an all-out effort within USDA to 
assist grain and cotton shipiK^rs with their car supply problems. Our transporta- 
tion people are working with the Interstate Commerce Commission in supplying 
analysis of export sales activity, current crop reports, estimated fertilizer de- 
mand and other information that may be helpful in obtaining maximum utiliza- 
tion of available equipment and forecast future railcar needs. Exhibit A repre- 
sents one method of analysis that may be useful in predicting future grain trans- 
portation den>and. 

In addition, we established a "hot line" within USDA, so that shippers could 
advise us about specific problems or alert us to serious shortage situations. So 
far, we have had over 300 calls on that line, most of them coming from country 
elevator managers in the Midwest. We have also received a number of calls 
from cotton shippers who are experiencing difficulties obtaining sufficient box- 
cars. The states most represented by their calls have been Illinois, Iowa, Min- 
nesota, Montana, Nebraska, Kansas, Michigan, Ohio, and Mississippi. The hot 
line number was so well circulated that we even had a call from a coal mine 
operator seeking 60 cars for coal loading. 

The following address the specific questions on which the Committee has 
requested comment : 

1. What have been the effects of the Interstate Commerce Commission's vari- 
ous car service orders on mitigation of the car shortage problem ? 

USDA has made no studies purporting to show a quantitative measure of the 
impact of any one or more of the Commission's car service orders. Assuredly, the 
net effects are the balance of the good and any harm which result. 

It is our assessment that car service orders are potentially effective in al- 
leviating specific, isolated problems, but are not effective in dealing with a 
problem that pervades the entire industry or concerns a wide geographic region. 
We believe, in fact, that the more pervasive the problem, the greater the tendency 
for the net effect to be negative. 

Obviously, a car service order does not increase the total supply of equipment 
Any beneficial effect during a period of widespread shortage must result from 
improved utilization, and the evidence is mixed. An order requiring the return 
or reassignment of cars can result in increased movement of empty cars. When the 
overall capacity of the system is constrained by available locomotive power or 
yard capacity or other operational constraint, increased movement of empties 
may actually result in lower utilization of equipment. 

Another point to consider is that service orders may increase equipment avail- 
ability to some users at the expense of others. This is not necessarily wrong : 
certainly the Conmiission is charged with ensuring equitable availability of 
service. However, to the extent that equity dictates a reallocation of cars into 
a less efficient use, overall utilization is lowered. 

One example may serve to illustrate the dilemma with which the Commission 
is faced in allocating equipment through use of service orders. In May of this 
year, the Commission issued Service Order No. 1322, which required the railroads 
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to allocate to grain service a larger percentage of their covered hopper cars. That 
order may have temporarily relieved a car shortage for grain, though it is argu- 
ably true, as opponents have maintained, that the railroads were hauling as much 
grain as they were able within operational constraints anyway. That order 
aiggravated the car shortage for other commodities which compete for the 
same equipment, such as soybeans and fertilizer. The order was in effect only 
a very brief time. The Commission responded to an outcry from aggrieved 
shippers and cancelled it. 

2. What, if any, legislation do you believe would be effective in either improving 
car utilization or easing the car shortage problem, or both? 

While more equipment Would help agriculture, our greater need is for in- 
creased productivity of the transportation system and better management of 
existing resources. Neither shortage of equipment nor poor utilization are prob- 
lems which can be readily legislated out of existence. USDA is a strong supi)orter 
of a privately owned and managed rail system ; and as long as it remains private, 
{solutions to these problems must be worked out in terms of profit and loss. 

One area in which we believe the Commission might concentrate some resources 
advantageously is equipment charges — per diem and demurrage. These certainly 
are not new problem areas. Many transportation specialists and economists have 
long felt that the rail industry has never been able to work out a system of charges 
which reasonably reflect the true ownership cost and/or opportunity cost of the 
equipment. The natural, economic incentive to improve utilization will come only 
with equipment charges which do reflect the costs. The Commission has recently 
approved increased per diem charges effective July 1 and should be watching 
closely to determine the effect on utilization. 

3. Why has the use of seasonal rates been ineffective in resolving the burden of 
peak season demand ? 

In the first place, there have been only a few applications to date of peak season 
pricing under the new section 15(17) of the Interstate Commerce Act. The evi- 
dence is still minimal. 

Clearly the concept of peak season pricing could shift demand to off peak periods 
only when thie nature of the commodity allows the shipper to elect the time of 
shipping in order to take advantage of economic incentives. 

This condition is not met by a large segment of agricultural traflSc. Because of 
the perishability of many agricultural products, such as fresh fruits and vege- 
tables, there is no opportunity to spread the demand more evenly. This type of 
agricultural traflSc must be shipped at a particular time of the year, generally at 
harvest. 

Wliile grain is a physically storable commodity, i)eak period pricing will not 
achieve the objective of moving part of the shipping to a slacker period for 
numerous reasons. For example, the variable and uncontrollable harvest dates, af- 
fecting the size and timing of harvest, make advanced planning exceedingly dif- 
ficult. The inability to plan is further complicated by fluctuating and largely unpre- 
dictable grain prices throughout the year. It is not feasible to build enough stor- 
age to hold each year's crop locally, and to vary that capacity each year. Yet this 
would be necessary to effectuate peak season pricing. Finally, the grain marketing 
system already provides substantial economic incentive for i)ersons not to sell — 
and thus not to transport — at harvest so that it is unlikely that anything but an 
extremely high rate differential would produce a change in peak usage. 

In Ex Parte 324, the ICC*s rulemaking proceeding for the administration of 
Section 15(17), the Department argued that peak season pricing should properly 
apply only in instances where the opportunity does exist to shift demand and 
thereby achieve eflSciency through better equipment utilization, one of the statu- 
tory criteria. The Department argued that seasonal pricing should not be used 
simply to increase revenue ; and railroads have ample freedom to raise rates to 
meet revenue requirements under the rate filing procedures of Section 1(5). 

Thus, the Department believes there is in actuality, little proper use in agricul- 
tural for peak season pricing, though ironically it is the only commodity areas 
chofsen by the carriers to date. 

The above views on peak season pricing are the views of thie Department of 
Agriculture and do not necessarily reflect the views of the Administration. 

4. Please comment on the possibilities and requirements for implementing a 
common ownership concept similar to trailer trains for covered hopper cars 
and gondolas. 

There is apparently no legal prohibition against it. USDA has not undertaken 
I detailed study of this topic and our comments may be somewhat speculative. 
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But it does seem clear that the basic cause must be that the railroads do not 
see an economic incentive to do so. 

The incentive which has resulted in the success of trailer trains, railbox, and 
perhaps other similar ventures, has been the opportunity to improve utilization. 
The opportunity exists for operational reasons, primarily the general purpose na- 
ture of the equipment and the relatively high loaded-to-total mile utilisation 
factor for that type of equipment. 

fCovered hopper cars, on the other hand, are specialized equipment they are 
loaded one way and generally return empty. Because of the specialized operating 
characteristics of the equipment, the loaded-to-total-mile utilization factor is 
nearly constrained to 50 percent — regardless of ownership arrangement. 

Another possible cause which the Commission might investigate is the one 
previously mentioned — that is, the i)osslbllity that e<iulpment charges for covered 
hoppers are particularly out of line with true costs. If for instances, the per diem 
rate on covered hoppers is less than costs, there can be no incentive for one cor- 
porate entity to own the eciuipment for purposes of leasing it to railroads. 

8. 3260 

Turning to S. 3260, USDA would have no objection to a five year extension 
of the no-suspend provision of Section 15(8) of the Interstate Commerce Act, 
providing the market dominanc»e restriction remains in eCFect. 

I should add, however, that this view is at variant with tlie Administration's 
I)osition. The amendments to Section 15(8) presented by DOT on behalf of the 
Administration do not contain a maricet dominance restriction. The Administra- 
tion believes that, when all commodities are considered, the proi>osed amendments 
would result in better transi>ortation service and a truer reflection of actual 
transportation costs. Actual and potential comi)etition provided by trucks, as well 
as ICC refund authority, would serve to discourage any excesses by the railroads. 
The USDA position is based ui)on consideration of agricultural commodities only. 

lUnder both proposals, the ICC would retain the authority to retroactively cancel 
a rate increase and require refund to the shipi)ers. We are concerned that there 
would be a potential problem for the farmer in the distrilmtion of any refunds 
the ICC might require. If I may, I shall elaborate upon both of these points. 

The Department of Agriculture supports, in principle, a greater reliance upon 
the market place to establish just and reasonable rates, and a concomitant 
lessening of dependence upon administrative procedure. The Department sup- 
ported enactment of the 4R Act which amended Section 1 of the Interstate Com- 
merce Act to include the concepts of "going-concern value" and "market domi- 
nance'* in the determination of just and reasonable rates and which also amended 
Section 15 of the ICC Act to include the no-suspend provision. Furthermore, the 
Department participated in the ICC's administrative proceeding to define market 
dominance. 

With respect to determining a just and reasonable level of rates, the only quali- 
fication to full reliance upon the market is that there must be effective com- 
petition — that the railroads not have market dominance over the affected traflSc. 
But there are still large blocks of agricultural traflSc over which the railroads 
effectively have a captive market (as suggested, for instance, by the fact that 
rates on North Dakota wheat to the Minneapolis market exceed variable costs 
by approximately 100 percent). Section 15(8) of the IC Act, in permitting a no- 
suspend condition. Includes the restriction that market dominance not be present, 
in recognition of the fact that competition is critical to effective self -regulation 
of markets. 

USDA recognizes a legitimate concern with potential inequities to the rail- 
roads which arise when a rate increase is suspended and subsequently found to 
be just and reasonable for the railroads have suffered an imrecoverable loss of 
revenue. It can be argued that potential inequities to the shipping public are 
minimized by the refund provision, which applies when a rate increase is not 
suspended and later found unjustly high. The shipper who has paid too high 
a rate is refunded the excess plus interest. 

There are imdoubtedly some industries for which the refund provision offers 
adequate protection. It depends uix>n the marketing structure prevalent in the 
industry. The refund system would work where the party who effectively bears 
the freight burden also actually pays the freight bill and therefore would receive 
the refund. 

For a large segment of the railroads' agricultural traflic, which includes a 
substantial amount over which the railroads have market dominance under the 
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ICC's current definition, the last condition is not met. In the grain business, the 
price the producer receives for the grain is the price at an established market 
less the rail rate to reach the market. The farmer effectively bears the freight 
burden. But the grain company to which the farmer sells generally pays the 
freight bill. In such a circumstanc the grain companies would reap windfalls 
from freight refunds unless there were a practical way to ensure equitable 
distribution of refund monies to producers. 

Ultimately, the costs of transportation on grain are borne in some proportion 
by the farmers who produce it and the consumers of end products in the various 
forms in which grain is found on grocers' shelves. Farmers and consumers are 
at opposite ends of the economic chain. Intermediate processors, while providing 
essential services, are generally able to shift transportation costs either up or 
down the chain. But the producers must absorb at least part of the cost and 
would not be protected by a refund system. 

Mr. Chairman, this concludes my prepared remarks. I will be happy to try to 
answer any questions. 
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1 Averafte daily covered hopper car shortage (overage), for all commodities, as reported by individual railroads to the ICC* 

'Total mspections for export as reported by the USDA in the "Grain Market News". Includes soybeans— does not in- 
clude rice. 

s Total barge loadings of grain as reported by the USDA in the "Grain Market News." Includes soybeans— does not in- 
clude rice. 

« Average price per bushel No. 1 Hard Red Winter wheat, ordinary protein, on the Kansas City market From the "Grain 
Market News." USDA. 

• Average price per bushel No. 2 Yellow corn on the Chicago market From the "Grain Market News." 
•Average price per bushel No. 1 Yellow soybeans in the Chicago market From the "Grain Market News." 

7 Monthly average. "From Elevator Capacity and Grain in Storage at Principal Interior Markets," published by tha 
Association of American Railroads. 

• Grain stocks in all positions, on and off farm, as reported by the USDA in "Grain Stocks." Includes corn, sorghum, 
oats, barley, wheat, rye. soybeans, and flaxseed. 

• Average cars per week. From statement CS-54A, published by the Association of American Railroads, ladydts soy- 
laodRfl ' 



Rough rice. 
!• Estimate, 
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Senator Long. Next, we will call Mr. William H. Dempsey, president 
of the Association of American Railroads. 

STATEMENT OF WILLIAM H. DEMPSEY, PRESIDENT, ASSOCIATION 
OF AMERICAN RAILROADS; ACCOMPANIED BY RICHARD BRIGOS, 
VICE PRESIDENT, DIVISION OF ECONOMICS AND FINANCE 

Mr. Dempsey. Thank you, Mr. Chairman. I have with me Mr. 
Richard Bri^^, who is vice president of the Economics and Finance 
Division of the Association of American Railroads. We have sub- 
mitted a len^hy written statement which I would like to have incor- 
porated in the record. 

I will summarize it briefly. 

Senator Long. It will be so. 

Mr. Dempsey. I would like to compliment the gentleman from Iowa. 
I thought it was an extremely constructive statement, not only for this 
committee, but for the ICC for its consideration. 

For reasons that I will indicate, it seems to us that one of the prin- 
ciple obstacles to a solution of the service problems of the American 
railroads right now are some recent actions taken by the ICC. 

I want to begin with a consideration of S. 3260 and in that con- 
nection, with the general condition of the industry. 

Here I would like to borrow a statement that I have just read from 
a summary of Mr. Church's testimony. Mr. Church is going to testify 
this morning, as you know. He says in this summary that the ultimate 
solution of the problem must include substantial improvement in the 
service of both ConRail and the railroad industry as a whole. I think 
that is indisputable. It seems to me that matters such as the car short- 
age are in part at least symptomatic of the general inability of the 
industry to provide the kind of service that the shippers want and 
that is altogether traceable to the continued financial anemia of the 
industry. 

I would like to go to that first. We support S. 3260. But we don't 
think it goes nearly far enough. Now, 1977 was a pi'etty good year 
for American industry in general. 

But it was a perfectly dreadful year for the railroad industry. In 
1977 the rate of return of this industry fell to 1.26 percent on net 
investment. That wasn't just a temporary phenomenon. 

In 1975 and in 1976 the rate of return was 1.20 and 1.64. Two of 
those 3 years it was lower than 1932. 

I would just like to compare the rate of return on equity in our 
industry with other industries regulated by the ICC. Class I rail- 
roads, 1976, the latest year for wliich we have figures, class I railroads, 
1.8 percent. Motor carriers, 23.67 percent. Water carriers, 17.8 percent. 
Pipeline companies, 26 percent. And again, railroads, 1.8 percent. 

We ranked dead last in a listing of 73 industrial groups. Things are 
getting worse. The first quarter of this year, was the worst in the 
history of the American railroads. 

We end up the 12 months ending in March with a return on net in- 
vestment of 0.6 i)ercent, and that must be the lowest in all reported 
histoiy. 

Now the ICC was charged by this Congress in the 1976 4-R Act with 
doing something about that. The Congress directed the ICC — I am 
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quoting now — in that act, quote, "to develop and maintain standards 
and procedures for the establishment of revenue levels adequate to 
cover total operating expenses plus a fair, reasonable, and equitable 
profit." 

Now, I would like to turn to what the Commission has been doing 
in carrying out that mandate, because we think that not only has it 
not been carrying it out, it has been entirely frustrating it. 

In the first place, the chairman of the committee, of course, is famil- 
iar with our position on the interpretation that the Commission gave 
the market dominance provision of the statute. 

We think that the Commission gutted that provision and deprived 
us of the kind of rate flexibility that the Congress intended to give us. 

Most recently, let's take another look at what we have had. On 
June 28 of this year they handed down an order ex parte 343, which 
had to do with the rate increase before this, a 5-percent general rate 
increase last year which was designed not to increase the earnings level 
but only to cover part of our increased costs. 

It would have fallen $150 million short, if granted in full, of cover- 
ing our increased costs. The Commission, on June 28, directed the 
railroads to roll back that increase on seven major commodity groups, 
to make $25 million in refunds, and to lower our future revenues by an 
estimated $50 million a year. 

Senator Long. Let me ask something. Is Mr. O'Neal still here and 
his associates ? Are they still here, he andliis associates ? 

I am going to ask that at the appropriate time that they come here 
and respond to your statements. If you are wrong, they will have a 
good response, but if you are right, then they ought to take another 
look at their situation and reconsider their position. 

Mr. Dempsey. I would welcome the opportunity to have such a dia- 
log with him and any of his representatives before the committee. 

Senator Long. Because if you are right about all this, I don't think 
that it ought to be just brushed under the rug. I think we ought to 
lay it out in the open, have it out, and then decide what we think is 
right about the matter. 

Mr. Dempsey. That is why T am laving it out l>efore the committee 
this morning. When they took this rollback action, thev said that they 
discerned in the 4-Tl Act an intention on the part of Congress to em- 
phasize selective rate increases. 

I just say to the chairman there is nothing in the act that so in- 
dicates. 

On the one hand, they gutted the market dominance provision. 

On the other hand, thev found in the act an intent which is not there 
to concentrate on selective rate increases, and I want to say further 
that if we are required to do that, if that is going to be the policy of 
the ICC, we are dead in the water. 

We cannot in this period of horrendous inflation hope to recover 
these costs increases, which are so large and which come upon us so 
swiftly, by selective conunodity — ^by commodity rate increases. There 
is no way we can do that. 

If we are going to be barred from recouping these expenses through 
general rate increases, then we are dead in the water. In ex parte 343, 
for examole, we were trying to recover increased costs of $1.1 billion 
since the last previous general rate increase. 
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Another indication that is disheartening to us is that the Commis- 
sion is going to hold us to standards which we can't live with — ^thejr 
knocked down some increases in the last general rate increase appli- 
cation. Indeed, this seems to run contrary to what they said in the 
other proceeding. 

There we did apply for higher rates on coal. We applied for a 7- 
percent increase on coal, 4 percent generally, except for 2 percent in 
the South. There they declined to give us the additional 3 percent on 
coal. 

I think it is veir interesting that Mr. O'Neal says in his statement 
this, and I read : "the statistics show that the only inhibition against 
use of the previous yo-yo provision was where there shouldn't be 
any increases anyway, that is, where there is market dominance." 

If I read the Commission correctly, what they are saying is : Where 
you do have some freedom to raise your rates, the Commission isn't 
going to let you do that. There is another aspect that indicates that 
that is the case, and that is on these commodities where the Commis- 
sion rolled back the previous rate increases. 

They evidently did it on the grounds that the rates exceeded 180 
percent of various costs. Of course, variable costs are far less than 
fully allocated costs. If you don't meet fully allocated costs and earn 
a reasonable profit, you go broke in the loriig run. 

In the past the Commission has recognized that we must charge 
higher rates on some commodities than others. That is a fact of the 
economic market. That is a fact that we have to live with in this com- 
petitive environment that we now face and that we have faced since 
thel950's. 

On January 31, 1978, the Commission said that because of differing 
demands and competitive circumstances, there should be greater con- 
tribution from some commodities than others, but they apparently 
have changed their minds on that, and they are going to hold us to some 
cost-rate standard of 180 percent. And there, again, I say if that is 
going to be the policy of the Commission, there is no way that they 
can fulfill the mandate that this Congress gave them to increase earn- 
ings in this industry to a reasonable level. 

We are not even beginning to approach that level when we are talk- 
ing about rates of return that we have now. What the Commission is 
doing, I repeat, is to frustrate the intent of Congress. That is why we 
think that S. 3260 is a step in the right direction. 

But we recommend that it go further. We recommend that the zone 
of reasonableness be raised from 7 percent to 15 percent, and that the 
Commission be barred from declaring rates unlawful that fall within 
this range of reasonableness. It would be illegal under section 1, not un- 
der section 2 or 3, relating discrimination and prejudice, but under 
section 1. 

We recognize that there has to be some kind of ceiling put on that, 
and so we suggest that that rate freedom be given the railroads up to 
the point where they make a fair rate of return. That is, where they 
earn the cost of capital. Because we have concluded 

Senator Long. What do you call "capital" for your purposes? 

Mr. Dempsey. 121/^ percent after taxes. 

I have told you where we are, and we recognize there has to be some 
limit, but we really have concluded that, based on recent actions by the 
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ICC, the only way that this industry is ^ing to get its earnings up to 
the point that it can provide good service is to disentangle the rail- 
road to the fullest extent possible from the rate regulation of the ICC, 
while maintaining, of course, those kinds of protections that are neces- 
sary to prevent discrimination and prejudice against the shipping 
public. 

Our proposal is spelled out in more detail in my paper. That is the 
heart oi it. Those are the basic reasons behind it. 

Now, I would like to turn to the questions that were — that I was 
asked to respond to in connection with the car shortage. I may also say, 
by way of an aside, that this march of the ICC toward more regula- 
tion not only flies in the face of the 4-R Act, but also in the face of ac- 
tions that are being taken by other regulatory agencies, even without 
congressional mandate in other transportation areas, to bring greater 
market freedom to those industries. 

Senator Ix)no. As a matter of fact, the trend in the area where you 
need it the worst, where you need the freedom to operate the worst is 
for more regulation, Mr. Dempsey. 

Mr. Dempsey. That is exactly right. 

Senator Long. The trend in the areas where you need the regulation 
the least — let's put it this way : In your area and in the cner^ area, 
we ought to turn free enterprise loose to serve the Nation's interest ; 
let them go to it and provide more service. But the trend seems to be to 
put more bureaucratic regulation and constraint on it. 

In the areas where it might serve a purpose to have more regulation, 
the trend is to do nothing about it. 

Mr. Dempsey. Yes; I agree entirely. 

And I may say that S. 3260 as well as the AAR proposal is keyed 
to elimination of the market dominance restriction — because there is 
no point in using the yo-vo provision in other circumstances, no point 
to it at all — that is why it has not been used. 

Now, as to rail car shortages, this has been perhaps the worst car 
shortage in history, at least so far as we can tell. I want to start out 
by saying it is improving significantly. There is not any question about 
that. I will not detain you with any further discussions for the reasons 
for the shortages, because Mr. Sullivan yesterday and the witnesses 
today have amply covered those reasons. 

I would like to give you one figure that is interesting, which indi- 
cates how the pressure is being relieved. That is this : That so far as 
covered hoppers are concerned, the shortage is now down from April 
1 to July 1 by about 45 percent. So, that is a heartening sign. 

I would like also to point out 

Senator Long. It is what ? 

Mr. Dempsey. Down by 45 percent. Right. 

And I would also like to note that the railroads are now moving 
more grain per week, more grain per week than we were in the record 
Russian export year of 1973. We are doing a good job under very diffi- 
cult circumstances. 

As one of the witnesses said, it is really impossible to expect the 
industry to move two seasons of grain in one season. 

I think we are doing a good job. And the same thing is true with 
coal. Our coal loadings are way up. We had difficulty right after the 
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strike, in particular when the stockpiles were being rebuilt, but there, 
too, the situation is becoming increasingly good. 

And then, so far as investment and costs, I would like to point this 
out: There are huge investments being made in railcars. There are 
62,224 cars on order. That compares to 25,270 cars last year. It may be 
the total orders for this year will research 100,000. The backlog for 
the first 5 months of 1978 is 48,279 cars, as compared with 24,705 for 
the same period last year. 

I do also agree with the representative from the Department of 
Transportation of Iowa that it does not really make any sense eco- 
nomically to expect the industry or the shippers to make large invest- 
ments in additional cars to liave them sit around idle for 6 months 
out of the year. That is not the solution to the problem. 

He is exactly riglit when he says what we have is not as accurately 
described as a car shortage as an excess of demand. I think, really, the 
kinds of things that he is talking about are the way in which we ought 
to be looking to solve that problem. 

Now, your first question had to do with the ICC's various car service 
ordei*s. 1 would like to endorse the statement made by the representa- 
tive made by the Department of Transportation of Iowa — and I quote 
him : "The fact is that car service orders combine some of the worst 
features of government re2:ulation. They are too inflexible to allow 
carriers and shippers to devise their own best approaches to these 
problems." 

A representative of the Commission asked me the other day if I 
thought the railroad people knew how to operate the railroads better 
than the ICC. I don't know if that is a rhetorical question or not, but 
I have to say yes, I really do. And I would like to discuss with you 
now, in particular, as one example, the car service order, of which the 
ICC spoke this morning, that is car service order No. 1809. 

I will say that in the past, it has been our experience that the way in 
which the Commission exercised its authority to issue these car service 
orders has, by and large, been helpful. But that is not true of some of 
the more recent orders. 

We think that these orders have and will continue to exacerbate the 
car shortage problem. As I say, I will use as an example car service 
order No. 1309, which Chairman O'Neal said they were going to en- 
force viflforously. I am not complaining about this order, even though 
the Southern Pacific wavS fined $4.4 million and ConRail $2.2, or what- 
ever it was. 

In the first place, I do not think that those fines are going to stand 
up. I do not think that those railroads really violated those orders. All 
we have now are citations. Even if that were not the case, I am not 
complaining about that. 

What I am savinr^ is that T want to f^ddr^ss the question of public 
interest in the distribution of cars. What I want to say is that car 
serv^ice order No. 1800 is oroin^* to worsen this situation. The more 
strictly it is enforced, the worse the situation will l)ecome. 

That order renuires — I will put it in sfeneral terms, as Chairman 
O'Neal indicated — that order requires that cars be moved out of a 
terminal within 24 hours of their receipt. That may sound like a good 
idea on the face of it, but it is really a terrible idea, as any operating 
man on a railroad will be willing to swear to. 
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It isn't so much that you can't do it. But if you do do it, j-ou arc 
going to lessen the efficiency of the yard operation by a very large 
margin. 

The Commission may say, as was said to me the other day, "Why 
didn't you railroads complain about that order? It has l)een issued at 
various times in the past." 

The fact is : We did not complain. And we will not make that mistake 
again. It was never enforced as a 24-hour order. It was enforced only 
in those circumstances where there really was cause to believe that 
there was negligence on the part of the railroad. 

We do not want to complain alx>ut that sort of thing. I do not want 
to say that there never is negligence on the part of a mil road, or that 
the ICC should not enforce in those circumstances. Tliat is not what I 
am saying. 

So, we let it go this time. When it was issued, we did not take it to 
court. But now, it is l)eing enforcexl as a 24-hour order, and it never was 
before. There is now an injunction out against the Southern Pacific 
requiring tliem to move those cars in 24 hours. Thev ai*e going to be 
moved, but where they are going to be moved, nobody knows. 

It would be like the traffic policeman : You put a mark on it, and out 
they will go in the 24 hours. What you will not be able to do to the 
extent that you want to is to block that traffic. To block that traffic, 
that takes time. It may take more than 24 hours. 

What you are not going to be able to do to the extent that you want 
to is to have a runthrouffh train with power going through the next 
terminal onto the next line, because you are going to need that power 
to move cars, out in 24 hours, among other things. 

It is in the interest of the railroad to get those cars out, just as much 
as anybody else, certainly as much as the ICC. And what I am saying, 
in short, is that this order bears no relation to the realities of yard 
operations, just as the representative of the Department of Transpor- 
tation of Iowa said. 

It does not provide the kind of flexibility that operating people 
need in order to nm a yard efficiently. It makes a lot of publicity. It 
hits the headlines. If the Santa Fe — and Southern Pacific, which are 
two of the very best operated in the country cannot comply, then I 
can guarantee that no major railroad in the country can. 

The car service order that cuts back on the use of unit trains in the 
shipment of grain is quite properly criticized by the representative 
of the Iowa Department of Transportation. I recognize the Intercast 
in equitable distribution of cars, but I do believe that when the de- 
partment of transportation of Iowa says that in the period of emer- 
gencies, such as we have now, we should not really be having orders 
out there that cut back on the efficient utilization of cars like that one 
does, we should not really be doing that. That is what that order does. 

Mandatory car service rules No. 1 and 2 have contributed to the 
current shortages. Those rules say that when a freight car is unloaded 
on another railroad, it has to be sent back empty or loaded in the 
direction toward the owning railroad. There have been a number of 
exceptions made to that order, and quite properly so. 

But what we say is when you have a period of car shortage of this 
sort, those orders ought to be, if not entirely eliminated, very sharply 
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•curtailed so that we do not have empty cars shuffling around the 
country in the way that they have to under those car service orders. 

Now, I would like to turn to legislation. The question is : Will there 
be legislation that could be eflfective in improving car utilization? The 
legislation that would be most helpful would the kind of broad- 
ranging legislation that would put us on competitive parity with the 
people that we do have to compete with. I am talking about deregula- 
tion so that we can respond to competitors like the barge lines. As 
the representative from the department of transportation of Iowa 
indicated, the rates of the unregulated barge lines, go up and have 
been up 300 percent — ^and I think Mr. Sullivan testified yesterday, 
in the spot market, 350 percent — of their base tariff, that is going to 
even up demand. And the question is: Why don't the railroads do 
that ? The railroads don't do that because we can't do that because the 
ICC will not let us do that. The barge lines can do that over lunch. We 
have got to file 30 days' notice with the ICC to have them go up and 
SO days' notice to have them go down. So, we have got to guess when 
the peak periods are going to be, and we have got to guess right or 
we are going to be dead. 

TTiis last time, if we had guessed, we would have guessed wrong, 
because the surge came at a time that was entirely unexpected, so, 
there again, if we are going to have peak pricing that is going to be 
effective and put us on parity with the barge lines, it has got be peak- 
and- valley pricing that, to the fullest extent possible, is free of the 
constraints that the ICC imposes on us when we try that kind of 
ratemaking. 

There are other things that we think would help, and you are 
familiar with them. We do believe that, in the tax area, if we could 
get better investment tax credit relief, that that would be the single 
most important piece of legislation that we could obtain right now — 
higher investment tax credit, and refundable credits. 

Because it just doesn't make any sense, when we are talking about 
the desirability of increasing the ability of the railroads to do their 
job, not to have that kind of assistance go to some of the railroads 
that need it the most. 

We could use some additional Federal assistance under the existing 
provisions of title V of the 4R Act. I hope that, under the aegis of 
Mr. Sullivan, that that money will be more forthcoming than it has 
been. 

I do note here some difficulties that we have under customs laws and 
regulations that may need legislative relaxation so that we can use 
the Canadian and Mexican fleets. They have periods of surpluses, and 
they would like us to be able to use their cars at that time. But we do 
have some inefficiency there, and that may require some legislative 
reform. 

Your third question went to seasonal rates. I think I have already 
responded to that. 

And your final question went to a "common ownership concept" for 
covered hopper cars and gondolas. I think that that is an interesting 
concept. 

Trailer Train and Rail Box certainly have proved that we can get 
higher car utilization with free running cars, no question. Based on 
that experience, several major railroads have established what is 
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called a "clearinghouse" among themselves which permits the same 
sort of thing among those railroads. 

There are eight of them involved in that, now. At the end of every 
period, they chalk up the debits and the credits and see who owes what 
company how much. And that has demonstrated an improved car- 
supply situation. 

So far as gondolas are concerned, we do have some agreements be- 
tween pairs of railroads like the Chessie and the Norfolk & Western, 
or ConRail and Chessie, which pennit the same kind of pooling ar- 
rangement. It has proved to be workable there. 

It seems to us that the pooling of gondolas could be a workable plan 
and ought to be given consideration and expanded to additional rail- 
roads. 

As to the pooled use of covered hopper cars, we have a problem 
with because we transport lots of commodities in them, varying from 
toxic chemicals to food products. We are not exactly sure whether a 
pooling arrangement would work, but it is worthwhile considering, 
too. 

Mr. Chairman, I have already taken up too much of your time, but 
that does conclude the remarks I intended to make. 

Senator Long. You made a very impi-essive statement here. I asked 
the Chairman of the ICC when he was here today if he thought that 
they ought to permit a higher price for the use of cars. In view of 
the shortage, why did they want to wait until 1979, sometime next 
year, for it to go into effect? 'Why not put it into effect, now? 

I guess you heard his answer, did you not ? 

Mr. Dempsey. Yes. 

Senator Long. What is your reaction to that situation ? 

Mr. Dempset. I may say, preliminarily, that I am constrained to 
disagree with your desire that they act, even if wrong, because my per- 
ception of their batting average is different than yours. On this ques- 
tion, we generally have been in favor of higher rates. 

Dick, would yon like to comment ? 

Senator Long. I don't think that you would object too much to 
what I said about "acting even if wrong," if you would take the rest 
of it into account. 

If they find it is in error, change it. 

Mr. Dempsey. That's right. 

Senator Long. In other words, if they find that this order that you 
are talking about is wrong, and you can demonstrate that it is wrong, 
then change it. 

Mr. Dempsey. I certainly agree with that. I perhaps have been too — 
maybe I am just a little bit too upset about these recent events. We are 
asking — ^the Southern Pacific is asking the Commission to reconsider 
Order 1309. 1 shouldn't indicate that I think they have a preconceived 
idea that they aren't going to modify, if it can be demonstrated that it 
is an unrealistic order. 

Senator Long. Go ahead. 

Mr. Briggs. I think all I would add to that is whenever you change 
the per diem structure, it has very unequal effects within the railroad 
industry. 

In other words, some railroads are creditors ; some are substantially 
debtors. Therefore, there may be more argument for some sort of 
graduated phasein, a period for new car hire rates to take effect, than 
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tlioiv would bo, for exjMn])1o. if you Avoro chap^ring the basic rate strno- 
turo itsolf, whicli would aoconu)lisli. in siofnificant part, tho same ob- 
joctives tliat you are talking about — and perhaps, in the Ions: term, 
provide greater incentives to up^i^i-ade the number of cai^s in the fleet. 

Senator Loxo. Do you believe that the American Association of 
^Railroads, if permitted to do so — T don't know whether there is any 
le<ral impediment or not — could set themselves up a computer model 
to see whei-e all of these cars are, so that they could work together 
cooperatively to move them where they are needed, and from where 
thev are not needed ? 

Mr. Dkmpsey. We do have that. We have an elaborate — and we 
think quite excellent — computer program located down in our office. 
We know where the cars are. We know where they are, and we issue 
orders to move them around the country. 

Xow Dick mav want to expand on that. 

Mr. BrtctGS. The model that we have is actually an operating system 
that covers all car movements as they flow over various regions in the 
country. 

The data is reported showing: whether the cars are loaded or empty, 
where they started out, where they are going, repair status, and various 
other data. It is a second-generation system to the one that we put in 
some 6 years ago. It actually allows us to predict where bottlenecks are 
going to occur substantially in advance of when they happen. 

We would be sflad to show the committee, or the committee staff, 
how that works. We used it very succevSsfully when we had the problem 
during the coal strike and we wanted to find additional cars. I think 
those people at the Department of Energy who were worried about 
how you find coal cai^s were amazed when they came down and saw 
that you could produce current data that showed where all the cars 
were, loaded or empty. 

It is a tremendous improvement over the other system. 

Senator Loxcx. If you have that, it would seem to me that the people 
bringing cargo into the ITnited States might be in a position — know- 
ing if there were going to be a lot of empty cars piling up in New 
Orleans, or Houston, for example — that that would be a good point 
to bring some cargo into, because they would enjoy a backhaul rate 
into the heart of America. 

Is that being done, or not ? It seems to me that would go hand-in- 
glove Avith what you are talking about. 

Mr. BrtCtGS. One of the problems is that most of the traffic brought 
into the Ignited States is containerized traffic that moves to rail; 
whereas, you are talking about covered hoppers, and boxcars. 

But there is this allocation system that w^orks. The port interests 
and the shipping interests follow it, in trying to move where they can 
obtain the greatest car supply, and we watch the ports. 

Five years ago, we would embargo cai-s once Houston got Idocked 
with irrain cars. But there were G days of car loadings in the pipelines 
hendino" to Houston from various points, so the congestion got worse 
l)ef^ie it got better. 

Xow we have the ability, for example, to check back throuMi the 
pipelines. We can examine thp entire chain to see when a problem is 
going to occur, and act before it does. 
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I mi<;ht add, also, that our system is desi^ied for national control. 
Individual railroads have far more sophisticated systems with respect 
to the whereabouts of a particular car. There has been major improve- 
ment made, not the least of which evolved out of 1978 crisis in moving 
grain in which, l)ecause of the enormity of the problem, the elevator in- 
terests, the ])ort interests, the shipping interests, the railroad interests, 
the whole combined group got together and figured "we have all got to 
•cooperate to provide maximiun input into the planning of this move," 
and they are doing it again this time. 

It is a substantially improved level of cooperation over what we 
Jiad 5 or 10 years ago in a similar kind of a situation. 

Mr. Demp8ey. I would like to say one thing. Wliat it doesn't do is 
control the weather. So when we had all of the cars out East during 
the winter, and they got snowed in, they just got snowed in. And our 
conii)uter told us wliere they wei^e, but it couldn't dig them out. 

Senator Loxo. It lias been suggested that the exti*eme length of the 
trains is partly to blame for poor utilization — it is said that the cars of- 
ten sit at yards for days waiting for a long train. And once undei'\vay, 
it moves slowly and requires a lot of time for handling and switching. 

Is that a problem ? 

Mr. Dempsey. Well, there are different views on this in the industry. 
Of course when we are talking about "unit trains,'- we are talking 
about long trains, and they should be long trains. If we had to cut those 
trains back to 75 or 50, we would destroy inany advantages of the "unit 
train'- concept. 

Rut you are talking about "mixed trains," and I have no doubt that 
there are many circumstances in which the railroads would prefer to 
operate shorter, faster, and more expedited service. But because of 
cost constraints, they are not able to do it. 

Crew costs, for example, are one factor. But other costs also weigh 
into that. 

Dick, what do you feel about that ? 

Mr. Brtggs. I think the only thins: that I could add to that. Senator, 
is that when you are moving grain in large volumes, you have less fre- 
quency of the so-called "mixed train" and less of the delay you de- 
scribed. 

Where the problem does arise, as you describe, is where it takes twice 
as manv people to move two 40-car trains than one 80-car train. But 
basically, the problem of making up grain trains is not the real con- 
straint at this time. 

Over the years, we have seen a trend toward more grain movement 
often by truck to central locations, where either blocks of cars or unit 
trains are made up. 

Now this probably is a somewhat slower process than it was before, 
but the savin.ofs are enormous. I think, in the long run, you would much 
rather have the savings that we have from the present operations than 
you would from previous patterns. 

It also allows you to use much more sophisticated loading and un- 
loading equipment. 

Senator Long. Senator Magnuson has suggested one other matter 
that is not the subject of our hearing todav. but while I have you here 
I would like to get your thoughts on the subject. 
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To avoid discontinuing some of these Amtrak routes, lie suggested 
that, between some of these routes presently being served by Amtrak, 
that the trains — ^hook the passenger trains on the end of a fast f I'eight 

In his part of the comitry, in the early days, that is how it was. You 
would have a freight train with passenger cars on the end of it. 

What are your thoughts on that area, along that line? Couldn't that 
cut down the Amtrak losses if you simply attached those passenger 
cars to a fast freight between here and New Orleans, or between Chi- 
cago and New Orleans as an example ? 

Mr. Dempsey. I know that you would have some operating prob- 
lems. You would have a lot of slack action back there. 

Senator Long. What is that ? 

Mr. Dempsey. If you are at the end, you have a lot of slack action. 
That is why the employees sometimes get thrown around in the ca- 
boose. You wouldn't want to have passengers ricoclieting around on 
the walls. 

I know that there would be that kind of a problem associated with it 

Dick, do you thing that that is a feasible idea ? 

Mr. Briggs. Over the years, as an alternative to total discontinu- 
ance, railroads have nm some mixed trains. They are usuaJly in areas 
where there is no other form of transportation, and the people are 
basically forced onto the railroad's rural routes. 

I think that most expectations today for the modem-day traveler 
would be considerably above the comforts that could be provided in a 
single car attached to the end of a freight train. If you ask any conduc- 
tor, I don't tttiink that is the way he would want to travel, unless he 
earned his money at it. It is a very rough ride. 

You have problems providing services. It may be, in some situations, 
that the need for transportation by a few people is so pressing that 
this might be an alternative. But as a viable form of everyday com- 
mercial transpoi-tation. Senator, I don^ think it is very feasible. 

Senator Long. I thought by now you could overcome the technical 
problems involved in that. It seems to me you could find a way to beat 
that problem. 

Mr. Dempsey. It is the impedance. It is the crack-the-whip. A 
skillful engineer can manage it pretty well, but you still have a 
problem. 

Senator Long. I would have thought by now that if vou were work- 
ing on the problem, you could have found a way to have a braking 
system that broke to where you would apply the brakes to all cars 
simultaneously. You can do it, can't you ? 

Mr. Briggs. We do that. 

Senator Long. I think I could do something that maybe you 
couldn't. Anybody could do that. 

Mr. Dempsey. If you were on the end of that long freight train, you 
would notice from time to time that it is not as good of a ride. It might 
absolve us of the charge that we give priority to freight trains. I 
could say that. 

Senator Long. You are one to try to think for and provide help to 
the industry, it looks to me as though you are missing some bets. 

Insofar as I am chairman of this subcommittee, we are missing 
some bets. And just to cite one simple example, we have got tracks 
moving into the metropolitan areas such as Washington, where I live, 
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Baton Rouge, T^., we have those tracks moving in. And during the 
rush hour in the morning, there are tremendous numbers of people 
who could be moved down those tracks and to their place of business 
much more quickly than they are getting there. 

Now in the Chicago area, apparently quite a job is being done of 
moving a lot of people into the metropolitan area during the rush 
hour; m fact, in the rush liours in the evening. The same thing cannot 
be said for Washington. It can't be said for Xew Orleans or Baton 
Rouge or many cities in this country, can it ? 

Well, the answer is no. 

Mr. Dempsey. I guess not. 

Senator Long. And you can talk about your poor return and I am 
concerned that we ouglit to pay you something to use those rails to 
move a lot of people in and out during the rush liour. 

That is a small item of income in the begimiing, but if it improved 
the technical competence and develop ourselves a vehicle that can get 
on and off those rails — I know there is something tliat can do it, but it 
is not technically very good. 

But if we could develop something better, and then I would think 
that it would help a lot to solve the pix)blem and we ought to pay you 
well to help provide that service. 

Mr. Dempsey. So far as experience has demonstrated across the 
country, moving people has not been a profitable enterprise. That 
doesn't mean we shouldn't do it. It shouldn't mean that we shouldn't 
cooperate in doing it. 

Senator Long. If you have a metropolitan area, Mr. Dempsey, and 
you have got bumper-to-bumper traffic getting into the heart of that 
metropolitan area in the morning and in the afternoon, then somebody 
ought to make some money out of this thing of moving a lot of people 
in and out at that period. 

Xow the rail is not being used much at that time anyway. 

Mr. Briggs. There are examples of cooperation in Washington. The 
Metro from Silver Spring comes down the Chessie System's right-of- 
way. I believe they worked that out to their mutual satisfaction. 

It does require a metropolitan authority, of course, that is willing to 
run the service and pay for it. Metro was constructed along that right- 
of-way, in large part. 

Senator Long. They use their own rails, though, Metro ? 

Mr. Briggs. Yes ; for operating reasons on both sides. 

Senator Long. Yes. Well, it just seems to me that a better service 
could be rendered. It might be a small item of revenue, but in the 
situation, you are in right now, 1.8-percent return, every little bit helps. 

Mr. Dempsey. That's right. 

Senator Long. Thank you very much. 

Mr. Dempsey. Thank you. Senator Long. 

[The statement follows :] 

Statement of William H. Dempsey, President, Association op American 

Railroads 

My name is William H. Dempsey. I am President of the Association of 
American Railroads, with headquarters in Washington, D.C. The railroads 
which are members of the Association operate 92 percent of the line-haul mileage, 
employ 94 percent of the workers, and produce 97 percent of the freight revenues 
of all railroads in the United States. 
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I welcome the opiwrtuuity to appear before you today to present the views of 
the Association on both S. 32G0 and the current rail car shortages. The matter of 
rail car shortages grew to critical importance earlier this year when demand for 
certain rail equipment exceeded supply by a wide margin. The problem continues 
today, although the gap between demand and supply has lessened appreciably^ 

1 will return to this subject later. I would first like to address S. 3260. 

S. 3260, A BILL TO ALLOW CERTAIN RAILROAD RATE FLEXIBILITY 

S. 3260, which was introduced by request of the Department of Transportation^ 
proposes the re-establishment and modification of the seven percent *'no sus- 
pend zone" provided for in the ratemaking provisions of section 15(8) of the 
Interstate Commerce Act (49 U.S.C §15(8)). Section 15(8) was added to the 
Interstate Commerce Act by section 202(e) of the Railroad Revitalization and 
Regulatory Reform Act of 1976 (the 4-R Act) (P.L. 94-210) . 

Section 202(e) of the 4-R Act modified the Interstate Commerce Commis- 
sion's power to suspend proposed rate changes by establishing, for a two-year 
period, an, experimental seven percent no-suspend zone. The experimental period 
ended in February 5, 1978. Under that provision, the Commission could not sus- 
pend a proposed rate increase or decrease representing not more than a seven 
percent change over the rate in effect on the prior January 1 except (i) under 
Interstate Commerce Act section 2 (relating to unjust discrimination), 3 (relat- 
ing to undue preferences), or 4 (relating to rates on long versus short hauls), 
(ii) upon complaint that the decrease was an unfair or predatory competitive 
practice, or unless (iii) a finding of "market dominance" was made. The seven 
percent no-suspend zone did not apply to general rate increases. 

The practical use of the seven percent provision was limited, since, among 
other reasons, the provision applied only to non-market dominant traflSc. A rail- 
road proposing an increase in a rate applicable to non-market dominant traflSc had 
no incentive to designate the proposal as one under the "no suspend zone" pro- 
vision since, by reason of the amendment of section 1(5) of the Interstate Com- 
merce Act by section 202(b) of the 4-R Act, the Commis'sion no longer has au- 
thority to deny an increase on non-market dominant traffic on grounds of unrea- 
sonableness regardless of the percentage increase. 

In re-establishing a "no suspend zone", S. 3260 would amend section 15(8) of 
the Interstate Commerce Act to permit the no suspend zone to operate indepen- 
dently of market dominance considerations. The provision would remain in effect 
for five years. 

The AAR supports in principle re-establishment of a no suspend zone provision 
as proposed to bie modified by DOT. Elimination of the market dominance stan- 
dard from the provision is critical to its utility. We believe that S. 3260 moves in 
the right direction but that it does not go far enough. 

A MORE PROGRESSIVE AARR PROPOSAL 

The AAR therefore proposes additional changes in the rate freedom provision, 
which can be briefiy summarized as follows. 

We propose enlargement of the zone of rate fiexibility or rate freedom from 
seven percent to 15 percent for any calendar year. Such changed rates should 
be exempted from suspension, investigation, or being set aside by the Interstate 
Commerce Commission on the ground that they are unreasonably high or low in 
violation of section 1 of the Interstate Commerce Act or that they contravene 
section 4(1) of the Act. The rate flexibility concept should be applicable to any 
proposed rate changes, including those of general applicability to all, or sub- 
stantially ail, traffic. Our proposal >vould set upper and lower limits of permis- 
sible rate flexibility beyond which such flexibility would not apply. In the ca.se of 
rate increases, this would be at a point at which a carrier's overall revenue levels 
yield earnings equal to its current cost of capital, and in the case of decreases it 
would be at a point where a decreased rate does not eciual or exceed the variable 
costs of providing the services. Finally, we propose that a tariff filed under such a 
provision should be permitted to become effective upon thirty days' notice with- 
out submission of evidence or justification in support of the change. Xo change 
would be made in the (Commission's power to suspend or investigate and there- 
after declare a rate unlawful under other sei'tions of the Act, including sections 

2 and 3. 
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THE BAILBOADS' CONTINUED NEED FOR ADEQUATE REVENUE LEMCLS 

A major purpose of the 4-R Act way to increase rail earnings to adeciiiate 
levels by relieving the carriers of some of the past regulatory restraints against 
their pricing practices. Although the 4-R Act became law over two years ago, that 
puri)ose has clearly not been achieved. To realize this objective it is estimated 
the industry would have to earn approximately $3.r» billion in ordinary incume 
annually. This figure represents the levels necessary if the railroads are to achieve 
adequate earnings — i.e., those which will insure financial stability and the cai>ac- 
ity to render service. The actual record of the industry provides a sad contrast 
to these objectives. 

For the economy as a whole, 1977 was a good year. But for the railroad indus- 
try, rapid cost inflation and other factors put severe pressure on earnings. Net 
railway operating income — already at inadequate levels — dropped to the lowest in 
45 years or $346.6 million. Its rate of return on net investment declined to 1.26 
percent — one of the lowest in history and less than one-eighth of what is con- 
sidered necessary in most regulated industries. 

Unfortunately, the industry's poor 1977 earnings are not a temporary phe- 
nomenon. The fact is that the industry's rates of return on net investment for 
1975 and 1976 were 1.20 and 1.64 percent respectively. The 1975 and 1977 rates of 
return are even lower than the 1932 depression year figure of 1.37 percent, the 
previous all-time low. 

Measured in comparison with other industries with wiiich railroads comi)ete 
for investment money, railroad earnings remain chronically weak. Other freight 
carriers under Commission regulation earn five to twelve times as much as do 
railroads, as shown below for 1976, the latest year for which comparable data are 
available. 

RATES OF RETURN OF ICC-REGULATED CARRIERS, 1976 
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Other industries also enjoy of rates of return much higher than that of the rail- 
roads. The average return on net worth for leading corporations in 1977 wa» 
14.0 percent. Manufacturing corporations averaged 15.0 percent and mining 9.5 
percent. Public utilities, which are also regulated but which operate in less com- 
petitive markets than do the railroads, averaged 12.1 percent. Railroads averaged 
only 1.9 percent and ranked dead last in a listing of 73 industrial groups. 

Poor as earnings have been in recent years, industry profits for the most re- 
cent period for which data are available, the first quarter of 1978, are worse. 
The effects of the harsh winter, the coal miners' strike and continuing inflation 
on the railroad industry during the first quarter were, in a word, disastrous. 
Based on quarterly reports filed with the Conmiission, the Nation's railroads: 
emerged from the first three months of 1978 with deficits of $156.2 million in net 
railway operating income and $274.0 million in ordinary income before extraordi- 
nary items. The net railway operating income deficit was the biggest loss of any 
quarter in railroad history. The losses in ordinary income were also the largest 
for any quarter for which data are available. 

The drastic downturn in earnings swept through the industry, with few ex- 
ceptions. Declines in ordinary income were registered by 28 of 36 reporting roads.. 
Half of the 36 carriers had deficits in the first quarter of 1978. 

As a result of the first quarter, the rate of return on net investment for the 
12 months ended March 31, 1978, dropped to 0.6 percent which is probably the 
lowest return for any four quarter period in recorded railroad history. While the 
3.4 percent recent rate increase authorized by the Commission boosted the in- 
dustry's current earnings up to the 1977 levels, the certain prospects of continu- 
ing high levels of national inflation and pending labor negotiations will cause 
further deterioration. 
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RESTBIOn\^ RAILROAD ItATS REGULATION BT THE imnSBSTATB COMMSEOB 

COMMISSION 

Our proposal is particularly important in the light of recent actions by t^e In- 
terstate Commerce Commission. As mentioned above, in the 4-R Act Congress di- 
rected the Commission to develop and maintain "standards and procedures for 
the establishment of revenue levels adequate under honest, economical and effi- 
cient management to cover total operating expenses, including depreciation and 
obsolenscence, plus a fair, reasonable and economic profit or return (or both) on 
capital employed in the business/' Congress commanded the Commission to make 
an adequate and continuing effort to assist the carriers in attaining such reve- 
nue levels. And yet, the Commission. has recently erected serious roadblocks in 
the way of the industry's revitalization. 

I refer first to the Commission's decision of June 28, 1978 in Ex Parte No. 343 
in which the Commission had under review a nationwide increase of five percent 
in rail freight rates and charges. That rate increase was designed to offset only 
in part increases in operatiing costs which the industry had sustained. If the 
rate increase had been approved in full, the industry would still have fallen 
short of its cost escalations by $150 million annually. This increase was not de- 
signed to improve earnings, but simply to cushion in part inflationary price in- 
creases and thus prevent further erosion of rail earnings. 

In its report in this proceeding the Commission recognized that the railroads 
needed additional revenue and that the revenues produced by the increase would 
fall short of the railroads' additional costs. Yet the Commission directed the 
railroads to roll back the increase by significant percentages on seven major 
commodity groups and to make refunds of approximately $25 million to affected 
sliippers. The Commission's action by its own calculations will result in a loss 
to the industry of $50 million annually. Added to the built-in shortfall of $150 
million this produces a cost-revenue gap of significant proportions which the 
railroads can ill afford to absorb in view of their marginal earnings. 

In explaining its action, the Commission annoimced that it is of the view that 
the railroads should de-emphasize general increases and look to selective rate 
increases on individual commodities to promote revenue adequacy. It also served 
notice that it will not favor such selective increases when the carriers have what 
the Commission deems to be already adequate earnings on the commodities in 
question. In other words the decision relegates the railroads to individual rate 
increases and those only where the rates in question now generate merely mar- 
ginal or relatively low earnings. Obviously, most of this traffic carries such rates 
because of competition where the railroads' ability to raise rates is severely 
limited. 

The industry cannot properly function under these newly announced policies. 
Although there maybe some situations where selective increases make sense, given 
today's infiationary climate every regulated utility in the United States, not just 
the railroads, must rely upon general increases to promptly offset their cost 
escalations. No privately owned regulated industry and certainly no railroad 
could remain viable unless its increased costs of providing service can be offset 
by general increases. These cost increases are of such magnitude and their onset 
is so sudden that it is ridiculous to believe that they can be offset by selective 
rate increases on individual commodities. As an example, in Ex Parte No. 343, 
the railroads presented evidence that the industry had sustained increased costs 
of over $1.1 billion since November, 1976, the date of the last previous general 
rate increase. Sole reliance on selective increases would produce an intolerable 
delay in recapturing increased costs and losses to the railroads would mushroom. 
Before earnings can be improved these cost increases must be offset. Express 
recognition of this economic fact of life is contained in section 205 of the 4-R 
Act, already cited, which provides that rail revenues should be adequate to 
"cover the effects of inflation." Even prior to enactment of the 4-R Act the 
Commission itself specifically recognized the need for general increases to combat 
inflationary cost increases. In Ex Parte No. 262 it said : 

"In this economic climate a horizontal increase applied to all rates is the 
fairest means of distributing the burden of providing additional revenue." 

This obsen-ation was made in 1070 and it is just as true today. It is the Com- 
mission's thinking, not the economic climate, that has changed. The new attitude 
places the railroad industry in jeopardy. In electing to pursue a policy de- 
emphasizing general increases, the Commission would partially substitute selec- 
tive increases as a palliative for the industry's financial ills. The remedy is grossly 
inadequate. As an illustration, the Commission's $50 million revenue rollback in 
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Ex Parte No. 343 is almost iwice ay miith a« the totaJ additional revenues* that the 
railroads have attempted u* ohralti fmm oil of the !«^ecti(m 202 ajitl 206 rate pro- 
posals filed sint-e the 4^R Act became law. This is progress i» reverse, 

Anotiier asjieet of tlie Commissioirs decision in Ex Parte Xo. 343 19 equnlir 
had. The rates oa whidi the Cornmisiiion orderecl a roll »mck were a axon ^ those 
where* allegedly, most of the revenue earned on the movements resnlted from 
rates which were In excess f>f 18() r*ert'ent of varialile oi>e rating costs. To keep 
this action ia perspectivo it must lie rwint out that variai>le costs are.sigjilfleantly 
less than the fully allocated transport a lion. The fally allocated costs are the 
break even point, leading no room for profit. If a carrier earned only variable 
costs on uU its traffic it would inevitably go bankrupt. 

In the recent past the Conunijision hiis ret-oicniKed that rail earning*^ cm cer- 
tain commodities must necessarily he greater than on others If the industry is 
to continue to remain siolvont. let alone improve its eaniing^. In its January 31. 
1978 decision in Bx Parte 33.S. the proceeding required liy Congress to formulate 
the standards and Kuldelines for tlie estaiiUshment of adequate railroad reTenue 
levels, the Commission said ; 

'\ , . although equality of wmtrlbutlon may he desiralde as an ideal in an 
emergency or cost hased general increase where revenue ade^iuacy is lacking. It 
would he inappropriate to place undue emphasis on cost/rate ratios. Because of 
differing demand and coinjjetitive circums^tanc^s a greater contribution is avail- 
ahle from some commodities thati from others.'* 

This statement, which recognizes the realities of railroad economics* is t»elied 
by the Commission \s rolllinvk in Ex Parte No. 343. It appears that the Commission 
is placing an undue emptmsis on cost/rate ratios. It is also clear that the Com- 
mission *s restrictive policy will he continued unless CcmgreKs intevenes. 

In the most rcfcnt general im^rease proceeding. Ex Parte Xo. 340, the Com- 
mission rejected the industry's proposal for a seven percent increase on coal 
rates tjy resiling It liaek to four percent. Thi^ means a loss of $47 million in 
revenue annually, plns an additional .$*J million in other rollbacks. The Commis- 
sion hfll also placed under investigation the same commodities which it rolled 
liack in Ex Parte Xo, 343 and addctl others as well. Tlie railroads are fearful 
that the investigation will terminate in an order similar to that bj Ex Parte 
No. 343— another substantial cutback in revenues. Where then are the railroads 
to turn? They cannot hoi»e to achieve the neetled six- fold increase in earninf^s 
by Beletiive rate increases. Much rail trofflc is subject to pervasive water and 
high%vay competition which is often the reason that the rates are depressed in 
the first place. There Is a possibility, indeed a proiiability, that significant trafllc 
losses in this class of traffic will ensue if the rate.s arc raised to any material 
extent. 

The amounts of revenue to lie gained from increasing the rates on this category 
of traffic are limited in terms of the earnings gain the railroads must achieve. 
In addition* although the Commission ha.s admonishetl the railroads to increitse 
jQCi^rginal rates* it has also inconsistently denied carrier proposals seeking to 
* (jomplisb that result. For example, last year it rejectetl a nationwide increase 

lumber transit charges even though it found that the e^xisting transit charges 
were margijial or non-compen.satory, (I- and S, Docket Xo. 0139, decided March 
X2, IbTT)- Thus, the railroads are by no means a.^sured of obtaining ade<iuote ad- 
ditional revenue from any source, given the present thinking of the Commission. 



rUBTHEB EXPtANATION OP AAR PBOPOSAL 

The amendment we are proposing is intended to assure that the railroads will 
hare the freedom to change their rates, free on interference from the Interstate 
Commerce Commission, in such a way nn to assist them in attaining adc*juate 
earnings levels. 

i. A larger zone nf r€ff<onabfenrMn. 

It will create a i^one of reasonableness of 15 percent up or down in which 
carriers are free to increase or decrease their present rate^' without Commission 
intenr-entton. The increa;*e in the size of the zone from seven to lo percent is 
hased on the need of the industry* above all else, to realisie revenue levels ade- 
quate to produce no imoroye^l nite of return and to '^provide and maintain ade- 
quate service in the public interest." (Report of the Senate Committee on Com- 
meree on S. 7818 Report No, 04^99, mth Congress, lat Session* November 20, 
1975, at 52) . Approximately half of the 15 iiercent figure, if the present and recent 
past may l>e tised as indicators, will he consumed hy increased costs. Inflation 
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has been niiininis: nt ii rate af 11 percent for the rail indastry for the past three 
years. It ha>< averaged alinof^t 10 pei'ceut in I he last decade. Ooiiefully* the te~ 
maindtT of the IG percent figures will be readily availahle for use, where com- 
jietiiive pi-essQi-e.s pet'mit. hi the intlustry'ii alteaipta towards improving its rate 
of return. 

2, SuspcHMton and f nicest igaf ion rcstrwtionin 

To this e»d, the AAR proposal woulcl curtail the Commission's power to sus- 
pend, investigate, or set aside nite iucrcases or decreases on the ground that the 
rate is tinreasonahly hi^^h iu violation of section 1 or hi violation of section 4(1) 
Of the Act (except for protection of through routes and the aggregate of -inter me- 
diates clause). The Commission retains full powers of suspeuBloa and investiga- 
tion under the antidiscrimination provisions of sections 2 or 3. The Commission's 
powers under section 1 and 4(1) would come back into play once the carriers 
huve achieved adetiuate revenue levels measured by a return based on current 
cost of capital. 

The exenjptirm of such changed rates from suspension, investigation, or being 
set aside by tlie Commission ou section 1 or section 4(1) grtninds is simplj an 
extension of the approach taken in the original no suspend zone provision of 
the -1-k A<t. The iiihk-d (*xempMon of i hanged rates from most of the provisions 
of section 4(1) of the Act is necessary since in many instances increases cannot 
be nuule eiretlive wirJjout priKlnciug in some instances rates that yield greater 
compensation for the transportation of property for a shorter than for a longer 
distance. 

5. Application to gcncrttl rttie inereuses 

The application of the 15 percent rate freedom zone to general rate increascf* 
is ner^essary siuce general rate increases have heen and will remain nn essential 
part of the railroads* efforts to increase earnings as well as keep abreasst of grow* 
ing costs. As I have stated, individual rate adjuBtnients on the most competitive 
rail traific are not sufficient to produce adequate earnings levels. Tliey do not 
provide a practical means of meeting the demands of inflation, increased labor 
costiJ, and higher prices for materials and supplies. General rate increases and 
individual rate adjustments are both necessary. They complement each other. 
They should both lie subject to the propose<l rate Oexibility we are urging. 

I 4. Further restrictions on the proponed rate fieMbiUty 

In addition to the rate change limits of 15 percent per calendar year, otir 
[proposal would deay rate Hexihility in the event a reduced rate would not equal 
^or exceed variable costs of iirovidinff the service. (C^ncededly there has Ijeen 
little regulatory mterference with rate reductions In recent years.) Rate flexi- 
bility would also be denied where the carrier or carriers proposing a rate increase 
or increases will attain, by reason of tbe increase, revenue levels In excess of an 
l^mount sufficient to yield aggregate earnings In excess of current cost of capitaK 
\Xn other words, w^e recognize that unlimited rate freedom could he misused, 
BO in addition to limiting the sco[je of thp zone of freedom to 15 percent, we fnr- 
yther limit it to variable costs on the low side and resultant earnings ia excess of 
current costs of capital on tlie hi|::h side. This will provide protection to other 
carriers from unfair competition and to shippers from unreasonably high freight 
L rates. 

f <^. Elimination of ICC procedural and evidentiary requirements 

The AAR t^roi*Of^l will carry out the will of Congress without further Oom- 

[mission-iui poised delays and roadblocks. Under the proposal carriers will be free 

kto adjust rates promptly without running the gamut of lengthy and burdensome 

I Commission procedural and evidentiary requirements and without counterpro- 

[ductive hidddowns or roadblocks. Ttie matter of procedural and evidentiary 

^tumbling blocks de.<?erves comment. In many of the rulemaking- proceedlhgs 

vering the sr^ecial rate provisions enacted by Congre^ in Section 202 of the 4-B 

pAct. lengthy and cnmt>ersome procedural and evidentiary rules have been im- 

t>fised hy the Comniisfjion. lliese delay, and, In t!ie case of the market dominance 

^rovblons, defeat, the benefits that Congress Intended to extend to the Industrr. 

hOur prfjfNJ.'^Hl el!mlnates similar Commission interference with the 15 percent 

^ rate tidjustment by requiring the Commission to permit the rate changes on 

thirty days' notice without the need for obtaining prior relief from out^atKlllif 

rules or procedural requirements and without requiring prior evidence or j us till- 

cation. 
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The railraad lndu.stry believer that Congreig Intended In tbe 4-E Act that 
the Indu^rry sh-ould be freed from restrictive regulatory interference to tJie ex- 
tent of belnj? permitted to earn an adequate rate of return. Unfortunately the 
CommissioD has not lieeded the will of Congress. It^ latest actions, as discussed | 
III tills statement, nm counter to the philosophy of the 4-E Act and its promise of | 
a viahle and health j rail industry. The industry has been relegated to an even 
more restrictive regulatory scheme than has been the case in the past. Further 
legislation Is needed, not to achieve any new purposes, hut rather to advance 
present Congressional obiectives and prevent continuing Commission intransi- 
gence. 

The Interstate Commerce Commissi on *s march toward more regulation of the 
rati roads and less rate relief comew not only on the heels of the 4-lR, Act, which 
atteiiiptt'd to head the Commission in the opjiosite direction, hut also at a time 
when various deregnlatioD proposals affecting a number of industries are being 
made. And It comes at a time when the railroads^ with their worst earnings in 
history, can hardly afford the losses imposed hy the largest style of ICC regula- 
tion, whose results s^eem like a scheme designed to deal with the railroad monop- 
olies of 100 years ago. 

Thin problem is not simply a matter of private versus governmental interests. 
It is, or should be, a matter at grave public concern. Unless the majority of 
railroads achieve adequate earning]^, there is no way they can provide sufficient 
freight cars, modern track, and efficient terminals, short of niasalve doses of 
taxpayer subsidie&i. There is no way the public will reap the full benefits wliicli 
energy efHeieut. low cost rail service with its large amounts of unused capacity, 
can provide for the grow in k amounts of coal and other freight this Nation will 
require in the coming decades. 

The provision of fully adequate rail service in the face of inadeauate rail earn- 
ings is simply not i#ossible in the long run, no matter how^ hard the ICC attempts 
to avoid that Inescapable fact. Current earnings of even the strongest regional 
groups of railroads are only one third of w^hat they need to be. 

A more realistic regulatory framework won't guarantee that those earnings 
are fully achieved. It won't provide the full answer to the railroads* dlfflcultiea. 
But it will be a substantial step ahead and it stops the Commission from adding 
to the railrf)ads' diffieuldea while the Congress and the Administration are 
attempting to find solutions. 



CURRENT RAIL GAB SHORT AGES 

In the Chalrman*s letter of June 29, 1978, I wa*i asked to respond in this state- 
ment to four questions relating to current freight car shortage problems. 

Before I resi>oad to the Questions T would like to say that It cannot be denied 
that a car shortage does exist* for wbieh there are a number of causers. The fshort- 
age is due in part to the unpredictable surge in the volume of grain shipments 
which began Inte last yenr. This surge followed a two-year period when grain 
movements were light and tbe railroads had substantial surpluses of grain cars 
In storage. T understand that these surpluses developed because grain was being 
stored in record amounts, as a result of depressed market prices and government 
loan programs, rather than moving in normal channels of commerce. The onset 
of the current grain car shortage was a sudden and unforeseeable development 
which aro.se as grain prices increase<l and grain was removed from storage to 
take advantage of tbe rising prices. The car shortage was then agrgravated by 
severe winter storms^ which tied up rail operations and much of the Nation in 
late 1R77 and tbe first quarter of 1978. 

The railroads an? overcoming the operating problems caused by the winter 
storms and are doing a good joj> now in moving heavy volumes of grain traffic. 
We an ^ now handling more grain per week than during the record year 1973, and 
will continue to do so barring unexpected coniplicafions. During the latest week 
ended -Tuly 1, 1978, the railroads bnndled 30,412 cars of grain, up 21.7 percent 
over the comparable week ending July 2, 1977. The ability to top 197S's totals in 
recent weeks is attributable primarily to the expanded use of jumbo covered 
hopper cars. These cars carry an average of 3,40f> bushels each, compared to an 
average nf 2.000 bushels for boxcars. Thus, the railroads have been able to 
trflTisport H.rt percent more grain than we did Ave year ago. 

Tbe railroad industry is also handling more coal this quarter* There was a 
temporary shortage of coal cars after the coal miners* strike, when an abnormal 
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demand arose due primarily to the coal users* efforts to rebuild thMr stockpiles 
which were depleted during the strike. During li)7T the railroiida Sin sidled 4*7 
million carloads of coal, the highest eiace 1970. Since April the avemge carload- 
ings per week have heeii 17 percent above the full year average in 19T7. Pro- 
jected for a full year at this rate the coal loadings could equal or exceed the 
loadings? for last year, and the railroads have the cars necessary to handle this 
traffic. We are also ahead of schedule In expansion of the coal car fleet to meet 
the demands of projected production Increases under President Carter's energy 
program. 

The railroads should not be expected to buy aU the cars that would be needed 
to meet such ahnormal demands as I have described. If we did, we would have 
thousands of cars Mttiiig around Idk^ for aljout six monthi!!! of the year, and with 
each car representing an investment of some $35,000^ the railroads simply can- 
not afford that kind of luxury. From a sound business standpoint, it would be 
a ridiculous investment even if we could afford it. 

Hulistantial investments art* being made by the railroads to add needed freight 
cars to the fleet. Currently, there are 62,224 cars on order, as compared with 
25,237 cars last year, and It has lieen projected that total orders for this year 
eouM reach 100,000 ears. The backlog for the first five months of 1978 is 48,279 
cars, as compared with 24,705 for the same period last year 

I can assure you that the Nation's railroads share Congressional concern 
about the cnrrt>nt freight car shortages. We have done our best to deal witli these 
ahnormal demand.^ under adverse conditions, but there is no way that two years' 
grain crops can be aioved in a single year without some problems. We are at- 
tempting to meet those problems in a fiiir and equitable manner. The railroads 
are the dominant form of transportation for movinsr most of the raw materials 
and agricultural proclucts essential to the Nation's economy* We accept that 
respoiisihility and are doing everything iKJSsihle to provide the trausportLition 
wervlee needed* 

Now, T will respond to your four questions. 

1, What have lieen the effects of the Interstate Commerce Commission's 
various car senice orders on mitigation of the car shortage problem? 

Congress has recognized the likelihood of foreseeable freight car shortages 
such as that now existing, and has provided tlie Interstate Commerce with emer- 
gency pijwers in section lU^) of t^*^ Interstate Commerce Act to issue car serv- 
ice orders to cope with such problems. Under this authority the Commission has 
iner the years in its dlscrrtion issued car sen ice and distribution ordet^ which 
have in most instances accomplished their pur|>ose and helped to mitigate car 
shortaj^e problems. However, in recent years the Commission has tended to over- 
react to audi problems with Insufficient or incorrect data and the orders have 
lieen issued more frequently, for longer durations, and have tended to be more 
beneficial to special shipper interests than such orders in the past. Some of the 
most recent orders have contained requirements which are detrimental to good 
car utilization, unreasonable, impractical, or could even be characterized as 
arbitrary and capricious. Current examples of such orders are Fervice Order Nos. 
1304 and 1*S09. 

Ser\^ice Order No. 1304 permits only 20 i>ercent of a railroad's covered hopper 
fleet to be used in unit-train service. The rail mads fee! thnt this is fletri mental 
hi efficient utiliKatJon of cove red hopper cars. Comments made by a majority of 
the grain shipi>ers (both single and multiple car shippers) at recent I.C.C. meet- 
ings held tlirou^hout the country on current freight car shortages clearly in- 
dicate that very little improvement, if any, had occurred in car supply or utillzfl' 
tion since issuance of that Service Order. The small prrain shippers were still 
compbiiuing that unit trains utiliaed too many freight cars and the unit- train 
shippers were critical of the railroads* reductions in the size and number of unit 
trains. 

Service Order Ko. 1309. which has been in effect since March 15, 197R, has 
really had an adverse eiTect upon car utilization a ad overall railroad operations. 
This Order requires the Nation's railroads to place, remove, forward, clofin. 
weigh, and give li^ht repairs to system nnd foreign cars, lioth loaded and empty, 
within 24 liours. T am advised that full compliance with this Bervlce Order on 
some railroads is an impossibility and would be economif^ally unfeasible on 
others. 

The Order does not recognise the everyday realities of railroad operations 
Even in the best equipped and staffed terminals or yards, which handle thons^nd^ 
of cars daily, there will normally be some cars on hand in excess of 24. 48, or 
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more hours from arrival to departure time, la the expedited handling of many 
ftaiidred.s of tliousands of ears diuly. ns required by tkia Order, tlelays in for- 
mrding tlie^m couM be caused hy missed con Dect Ions, adverse weatiier eonrti- 
lions, equipment failiires, derailments, strikes, jdugged grain elevators, con- 
gestion at parts or terminals and other real-iife day-to-day oceurrence*!. 

I believe that the railroads have made a good faitli cfTort to comply with Serv- 
ice i>rcler No. 1300. However, the Commission rti'ently unnount'ed in the press 
that It had assessed the largest (Ine;^ in its hiistory, totaliing over $7 million, 
ngitinst rhree major railroads for many thouBands of viohitione of tliis Order, 
and similar action has 1:»een threatened against other railroads. 1 suhmit that 
this raises some question as to the rea«>nableness and possibility of compliance 
with that Order. In my ofilnion, Sen-ice Order No. 1309 will make worse rather 
than mitigate the current freight car shortages. Railroad openiting personnel 
will l>e more concerned with trying to comply with the Commission's Order than 
moTring freight, which should l>e their primary concern. 

Then, there are mandatory Car Service Eules 1 and 2, which were prescribed by 
the Commission some six years ago in Ex Parte No. 241 and have thei^me elTect 
as car service orders. Tbey also have contributed to the current f^iortages of 
freight cars. Although thp Commission has granted numerous exemptions and 
exceptions to those niles for certain railroads, the majority of railroads still 
must c^omply w^ith them. Under those niles, when a freight car is unloaded on 
another railroad, the car must he sent empty or loaded in a direction towiard 
the owning railroad. Often shiptJera will reload cars that are made empty at their 
unloading docks. While this may he a desirable practice from the view^ioint of 
good car utilization, any shipment destined to a point away from the car owner 
could not be loaded or moved in that particular car. The car would have to Im* 
pulled empty and an appropriate car spotted for loading. l>nring a time of car 
shortage tt is essentia! for the railroads to extnicf maximum utilization from the 
existing freight car supidy. The Commission should consider suspension of man- 
datiJry Car Service Rules 1 and 2 during such times. 

The diversity of railroad operating practices^ of traffic flow patterns^ and of 
shipper service requirements make it virtually imposslhlt» to establish rigid or 
arbitrary car service rules or orders applicable to all railroads and still maintain 
a viable, efficient and comt^titive rail transportation system. A cfisual acriiiaint- 
ance with the magnitude of railroad freight car ownership, the prohlems of car 
distribution to a.11 rail shippers in the Unitetl States, and the multifarious trans- 
fiortation opera tion-s involved discloses the complications that will result from 
uti reasonable car service rules or orders, 

2. What, if any, legislation do 3"ou l^iieve would l>e effective in either improving 
car utilisation or easing the car shortage problem, or both? 

The railroads favor legislation that will enable them to en re their basic i>rob- 
lem of inadequate earnings and will improve the competitive climate in which 
they are forct>d to do business with competitors that enjoy advantages over 
the railroads by reason of inequitable government action. We need a broad range 
of regulatory and ratemaking reforms. Such legi.slation would, in the long run, 
help the raiirojids to solve their car shortage problems. However, there are a few 
legislative proposals ivhich would provide relief in the short run to the current 
freight car shortages. 

The railroad industry has long advcK?ated that the investment tax credit be 
ttiade permanent and be Increased as a tax stimulus to acquire additional freight 
cars. Our ca pit til needs over the next five years exceed our ability to generate 
cnpital internally, and the investment tax credit is a proven means l>y which 
railroad I ri vestment has been stimulated. The industry also favors legislation 
providing that unused and unexpired Investment tax credits earned by railroads 
l»e refundable. Such refundability is essential for those railroads which are not 
earning income and thus do not have any Frderal tax liability. Also, we favor 
legislation that will provide favorable tax treatment for certain kinds of leasing 
traus>tj('tions. Marginal and loss railroads have l>een al)le to lease at advantageous 
ratfe needed equipment w^hich they could not afford tf> purchase. The railroad 
Industry's tax incentive proposals have heen submitted to the appropriate Con- 
gressional committee for its consideration. 

The railroads also need continuing Federal financial assistance under existing 
provisions of the Law to acquire additional freight equipment. Some railroads 
also could use flnancial assistance through loans or grants ^r the repair and 
rehabilitation of un.se rviceable rallr<iad cars. At the present time there are 
J 10,01 8 unaerviceahle freight cars In the United States. An additional Investment \ 
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to refhabilitate these cars would add that many servieeatle freight cars to the 
, fleet. 

At certain times the Canadian and Mexican railroads have large eurplusea of 

freliarht cars and locomotives which they are willing to pprmit United States 

railmad^ to use for limited ijeriods. However, before that eq\iii>ment can enter 

the United States certain Custonjs laws and rt^gulations require that an emer- 

geacy exist and that either a General Term Bond or a Temporary Importation 

Bond be furniis^lied by the U.S, railnmrt desiriiif; to import such ears or looon^otivej^ 

^ f*ij a tt-mf^orar.v hasis. The emergericy iind l>ondiii^ re<juirpments sometimes make 

I it very difficult and time consuminj* to obtain that equipment at the exact time 

i when it is needed. Under the provisions of 19 U.S.C. 1 1322 and Section 12342 of 

Itlie Customs Regulations, whenever a Canadian or Mexican ear or liicomotive 

liis moving in Interna Monal tratflc it is free from customs duty and such reqwire- 

[ments. However, that same car or locomotive entering the United States for 

I te-mporary n^t^ in domestic traffic would l>e free from cujstoms duty. l»ut would be 

I subject to the emergency and landing requiremenb! under Item 864*40, Tariff 

► Schedules of the United States. If these two statu tor.v requirements did not 

lexis t« ('anadian and Mexican cars and locomotives could move freely to the United 

[ States whenever they are needed, as U.S. cars move today into Canada or Mexico^ 

Bemedial lejijislation may be necessary to eliminate the cu^ttoms emergency and 

bcmding requirements which otmld make Canadian and Mexican owned freight 

-cars and locomotives readily available for use in the United States w^henever 

Ithey have surpluses and aprree to allow the U,S. railroads to utilise such 

equipment 

3. Why has the use of seasonal rates been lisetrective la resolving the burden 
of peak season demand? 

This form of ratemakinjcc is possible only when tlie demand is seasonal in 

nature, the season is readily determinable, and the demand is fairly constant 

rfrom year to year* The limited use of seasonal rates has been attributable to a 

[variety of factors, including: (1) the difficulty in determining and specifying 

Twell in advance precise dates for the application of such rates; (2) the oppoei- 

[tloti at shippers and receivers to the establisliment of peak demand rates; (3) 

J the possible diversion of traffic to competing modes of transportation; and (4) 

J-the complexities and impediments in complying with the proced tires for rate- 

aaking and filing tariffs. While these difficulties have not precluded the publica- 

ttton and establishment of some demand rates^, there have been few proposals 

'where the railroads compete with truck and barge operators whicli are exempt 

from rate regulation. 

Major grain interests have opposed the Commission's regulations and pro- 
cedures established In Ex Parte No, 324 <355 I.C.C, 522 h and are still seeking 
cJiange>> which wouUl require : {1} that rates based upon seasonal regional or 
peak-period demand could not liecome effective on less than ISO days' notice; (2) 
that advance justification be filed with the proi>osed tariff; and (3) that refunds 
be made to tliose shippers whose daily volume during the subject period does 
not exceed 130 percent of the average daily volume during the balance of the 
year. These same interests have also attacked in court several seasonal rate pro- 
posaLs and liave been successful recently in having two proposals remanded to 
the rommis.^ion for further consideration. 

It is too early to determine the ultimate effects of this change in the law since 
the ICC and the courts arc still reviewing the procedures and initial proposals. 

4» Please comment on the possibilities and requirements for implementing a 
coujmon ownershix* concept similar to Trailer Train for covered hopper cars and 
gondolas. 

By way of historical illii strati on » in recent years various concepts have been 
developed to Improve freight car utilization and to alleviate car shortages. In 
1073 the AAR endorsed the concept of a nationwide pool of general purpose box- 
cars to injprove freisjht car supply and utilization. A new corporation. American 
Boxcar Company (Railbox), was formed by the railroads to purchase and op- 
erate an initial fleet of 10.000 free running twxcars. Railbox has proven yiat 
higher utiJiKation can be obtained with free running ears and that improved 
utilization can reduce care requirements substantially, I understand that there 
arc plans; to expand the sisse of the Railhox fleet. 

Several major railroads a few years ajco established a "pool'* arrangement with 
their freight cars similar to bank clearinghouses. The clearinghouse concept for 
rail road -owned rars is also i)ased upon a free running fleet which haa been ex- 
empted from rCC mandatory Car Service Hules 1 and 2. If a car owned by one 
railroad participating in the clearinghouse locates on the tracks of another par- 
ticlpating railroad, that railroad can load the car and send it in an^ directloii the 
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jsame m If it were \tn own car. At tbe end of each week, the participating rail- 
roads sett I** on I lie Itflssis of dehits for clean tijirhou^ cars recelyed aad eredltB for 
clearinghouse ear« loaded. Tills pootinie arrangement has saved these roll roads 
eon^ds'rahle car hire isy^t^ and empty ear mii^a* and hasi reeolted in improved 
car siipiilj' and ntilJEation, A wtndy of tlie initial tliree-road clearinghouse dis- 
closed that five uiillion <Tir miles were -laved despite a surplus car situation at 
tliat rime. The clearinghouse han lieen expanded to ei^ht major railroads and is 
periodically tiein^ evaluated. 

Another concept which is presently In effect permits the unrestricted use of 
gondolas by several railroads as if the>- were under common ownership. 
There are implementinjr afrreements between pairs of railroads, such as Chesste 
System and Norfolk and Western, Conrail and Chessie, and Con rail and Norfolk 
and Western permitting unrestricted use of each others plain gontlolas. Conrail 
also has f<lmilar agreements with a number of smaller railroads. Mandatory Car 
Service Rules 1 and 2 have been waived by the Commission on these cara The 
poolinir of gondolas haji proved to he a workahle plan and could be es^tanded to 
include additional railroads. However, the common use of covered hopper cars 
would prej^ent problems since a variety t»f comtn<nlrries may lye shipped in these 
cars, varying from toxic chemicak to food producls for human conBiimption. 
The danger of these cars, and their eontents becoming ci>ntaminated could 
present a serious threat to human life and would require constant cleaning and 
policing by the railroads. 

The moat recent common ownership concept which has been proposed, and is 
presently under study, involves the establishment of a corporate entity to repair 
and rehabilitate existing railroad freight cars which are unservicealile and can- 
not lie repaired by the owner for financial reasons, Government or private finan- 
cial assistance may be necessary. This concept may be a viable financial alterna- 
tive to the acquisition of new cars and is another possible means of adding more 
seniceable freight cars to the national fleet, 

Senator Ivong, We will call Mr, Ridiartl B> Hasselman— he won't be 
here today- 
Then we will call Mn Thomas T. Churchy vice president of trans- 
portation, Bethlehem Steel, 
Grood morning^ Mr. Chumh. 

STATEMENT OF THOMAS T. CHURCH, VICE PRESIDENT OF TRANS- 
PORTATION, BETHLEHEM STEEL, BETHLEHEM. PA. 

Mr* CirtTtcn. Good rnoming. Senator* 

Witli your ix^rmission, I am goin^ to retid a little bit of the initial 
part and then talk from it because^ it is somewhat repetitious in tenns 
of what we have already heard this mora ing. 

My name is Tho^ias T, Ohiax-^h, I am vice president of transporta- 
tion of the Bethlehem Steel Corp* I certainly appreciate this oppor* 
tunity to res|K)nd cm behalf of the steel indiistiy of the Ignited States 
to the interest o fthe subcommittee in measures to deal with the con- 
tinuing problems of cxir utilization and supply in the rail industiy. 

My statement is pre.=ented on l)ohaIf of the American St^el Institute, 
the Trade Association of Iron and Steel in tlie United States, 

Tlie membership includes about 94 percent of the total steel capabil- 
ity in the U*S. steel industry, 

Tlic presentation here is made in my capacity as chaimian of the 
traffic committee of the institute. The steel industr\" is unusually de- 
pendent on the railroads, and probably more so than any other indus- 
try in the United States, primarily because of the lai's:e volume^s of 
raw materials wt need, wliich are, even if the rate would persuade yon 
to move over the highway at times^ it would be poor public policy to 
move the quantities in that manner. 
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And we are also very dei>endent for our outboimd moveiiieTits and 
our interplant iiiovenicnts. That is why we are here, because the gon- 
dola car situation has become a very major controlling item in the pro- 
duction and shipment of steel. 

Obviously, 70 percent of the steel capability of the country' is in the 
Northeast and about Imlf of the ow!iership of gondola cars is in the 
fNortheastern railroads. 

As you mi^ht expect, the whole situation is dominated by Con Rail 
in its performance because ConRail senses just about every major steel 
company plant in that geogiiiphic territory. 

Wo have been feeling a very strong pinch in the gondola ai'ea to the 
extent of actually having to cancel ml ling mill terms, send crews home, 
have crews standing around waiting to load cars, but nothing to load. 

And even when we have had cai*s to load, to dig pieces of steel out of 
piles which are part of a 60,000- ton shippable material at a given point, 
rather than tihe 30,000 or 40,000 you would normally maintain — that 
IS time-consuming and very expensive, 

AVe have been working in many ways to try and improve the supply 
of gondola ears* The economics would seeux to us to dictate that there 
5;hould be a good supply. Steel traffic, generally speaking, is highly 
pi'ofitable. Tlie railiT>ads will acknowledge that. They benefit on both 
sides of the tmnsaction. 

However, th^ supply of gondola cars in the past 10 years, just as an 
example, has dcciieased better than 25 percent nationally* 

At the. sajne time, it is interesting to observe that the supply of speci- 
ally equipped gondola cars, those that have some item on them which 
suits them for pai-ticular traffic and which the railroarls can maintain 
very close control of, has inci^eased by 25 percent. 

That is a very small iiumber of cai-s in total. And therefore, the ag- 
gregate gondola supply has come down ceHainly better than 20 per- 
cent* 

I was very pleased to hear your comments to Mr, O'Xeal because we 
felt that the l3est way to soh'e the problem in our analysis in the steel 
industry was to go toward the incentive per diem armngement. 

I won't say I am a great lover of that solution and I am not endors- 
ing any paiticular leveh but it is the only handle fhat we see readily 
available to quickly incre-ase the incentives for the rail roads to pro- 
duce some more gondola cai'^ so that we can cont inue to do our busines.^, 

I agi-ee with you heartily. We are ceitainly urgently in need of a de- 
cision, even if it is against us. Then we can try something else. And we 
have not, of cx)urse, been entirely idle in that field* 

There is mention in some of the paiiers that I have presented of a 
[possibility of a national ]K)oI operated by trailer-train* or some other 
agency. And we certainly have no negati\T feelings on that. 

As to the use of (he car service rules winch hare been employed at 
times to try to solve the problem* we feel that they are— that they in- 
liibit the l>est utilization of cai-s* Obviously, the nearer that you can 
find a load to where a car is made empty; the better utilization you are 
going to get* 

I certainly nm sure that we all would approve of the pools which 
have been used by the Eastern railroads on their gondola cars, in ordei 
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to circumvent, if you will, tlie imposition— by the Coniiiiission of the 

mandatory application of car sprviw^ niles 1 and fi, ^vliirli we found an 
absohitely intolerable situation in terms of loading certain of our 
products, 

Wliile we complied just fine on some products, in the case of struc* 
tural steel and plates, we just could not comply 100 i)ercent to those 
rules. 

In addition to agreeing with you as to the decision, I agree with you 
totally as to your putting your finger on the fact that ec/>nnnuc incen- 
tive is tlie Ijest way to solve the problem. Administrative fists of one 
kind or another are not tlic solution to this problem. 

So Hiy emphasis in the paper, whidh I will leave witli you, is tluit the 
economic incentives are the way to solve the pi-oblem. Obviously, it also 
will take better utilization and better operations of the railroad. 

This gets into the fimincial uvea, which I am not authorizccl to speak 
on behalf of the Institute. But we need the strength of tlie railroads, 
wliich we believe that the permissions currently incorporated in the 
4-R Act are favorable toward. 

We are by no means negative on other methods of that sort to ap- 
proach that aspect. The financial strength is necessai-^^ because ulti- 
mately, we need lx)th the cars and the service capability. One without 
the other just will not do the job. 

Thank you, sir. 

Senator IvOxg. Thank you very mneh, Mr* Church ? 

You talk ak>ut the gondolus! You say that they often move off the 
owner's line and are used by^ other railroads in other services so that 
they benefit f rf>m t!ie use^ of cars for both railroads. 

Under those circumstances, in the total absence of payment for the 
use of cnv^^ w^ould there l>e any incentive to purchase new^ cars? 

Mr, Otitjrcii, Obviously, no. It seems to me that is dictated almost 
like the revenue one would exi)ect to earn and that the revenue ip haul- 
ing freight, rather than from just owminir the can 

But in the alienee of one, you have to look to the other to provide in- 
centive. 

Senator Tjoxg, Can you tell the committee general Iv what level of 
per diem charges on these cars has thera been during the decade of de- 
clining ownership? 

Mr< f ■iiuncH, In view of the average age- of the gondola fleet, which 
I recall is somewhere in the ai-ea of 15 to 20 yeat*s, the yield on those 
cars is verj- low* I could not dredge up the exact figure. It is a yptj low 
number, 

Senator Ijono. At what level had the per dietii payments been for 
the equit>l>ed gondolas? 

Mr. CiinirH. Substantiallv higher for the reason that. A, the value 
of the car is greater, and B» in most cases they are substantially newer 
cars* So you get it on l>oth accounts. You start with the higher value 
and you have a newer car. 

Senator Long. Is the freight car shortage the result of the inadequate 
ownership or lack of titili^fltion of existing equipment? 

Mr. CrirnriT, It is a combination of the two. 

Senator Long. Thank you very much. 
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(The statement follows :] 



IgTATEMEJTT OF TJIOMAS T, ChURCH, ViCE PRESIDENT — TRANSPORTATION BETHLE- 
HEM Steel CoRnsKATiox on Behalf op Amebiian Iron a no Steel Institute 

Mn Chairman an (3 Members of the Commit feee, I am Thomas T. Churcb, Vlce- 

rreKidenl. Tniiii^portatioii, Betblehem SteH Corporation. I am highly apprecia- 
ttlve nf Unn oiiin>rrriuify to rfi*«p<ind on l>f»half of thf* stt*el Industry of the United 
to the interest of the Suh-Committee in mpasures to deal with the perva- 
and continuing problems of car utilization and supply of the railroad 
industry. 

My statement is presented on behalf of the American Iron and Steel Institute. 

I tlH^ tititl' n>^s4H'].\thm of the produoers of Iron jind ^teel in the UnitPtl Sstalet^, The 

membership of thp In<?titute includes aprpoximately 94 percent of the total steel 

, productive capability of the United States steel indufstry. The preRentation here is 

made in ray caimcity as Chairman of the Traffic t'oaimittee of the Institute. 

This Statement is concerned with the problemJi and possible solutions to the 

chronic shortage of gondola cars of ttie railroads of the United States. Gondola 

i cars are the primary railroad cars used in transportation of steel and iron and 

tstetl .scrap tram and to the steel plants of the Fnited States. {)wnersh]p of those 

lejirs hns bfH*n tlfrliiiing for mnny years and it lias hecfmie increasingly difficult 

for shippers to obtain an adequate supply to meet their requirements for the 

transportatoin of these commodities. The difficulties in obtaining an ade<jnate 

Bupply of these cars have been more severe in 1978 thnn at any time within 

f memory. 

The steel industry is concentrated in the territory served by Eastern railroads 

[ generally descrll>ed as the area east of the Mississippi and north of the Ohio and 

Potomac Rivers. Approximately 70 percent of the iron and steel capability of the 

J nation is located in that area. Railroads serving that area own approximately half 

J|he gondifiii!^ of flu* nation's niilnmds. !Mnch of the irria and steel and scrap nio^Ts 

between points in that territory but a large portion of the finisherl iron and steel 

' moves from that territory to the West^ Southwest and South. The territory is 

doniin!it*Hl l>y *"(HiRnil which senes almost every steel plant in the territory* 

The railroads provide an essential service to the steei industry. Substantially 
all the scrap nnd a volume approach Ing one-half the manufactured iron and 
steel moves by railroad. In addition, there is a substantial movement of semi- 
finished steel between steel paints. A shortage of cars results in lost businesi to 
buyers of steel and sellers of scrap and either lost production or disruption and 
inefflcicncy among steel plants. Effective aad efficient rail service, and particti- 
larly nn iuh^qnatc i^upply of cars at shipijcrs' loading locations, is essential to the 
economic health of suppliers, steel plants and steel users. 

The matter of car shortages, and particularly shortages of gondola cars, has 
been of serious concern to the members of the American Iron and Steei Institute 
and its Traffic Committee for many years. Our experience with the problem has 
fdeveloped a high degree of appreciation for its complexity. In many respects the 
Lproblem begins with the decline in railroad ownership of gondola cars. On the 
f other hand, aa improvement In utilization, that is. an increase in the number of 
Ipments handled per car per year, could aolve tnoHt of the problem. Tmprove- 
ht in utili^tion is a very knotty problem involving almost every facet of rail- 
ed operations and thus reaching into the entire railroad problem of the nation, 
iicluding technological, financial and labor problems which do not lend tbem- 
elves to Quick or easy solution. 

The degree of the decline in the ownership of plain gondola ears is shown in the 
allowing table : 

0WNEB8H1P OF PLAITS GONDOLA CARS 



Class I railroads 

o/ cars 

^January 1. 1968 ^. ,- ™^^ — 176,894 

May 1. 1976 ^ ^^^,— ^_-^^_^__._^ ^_^_^_ 14S.344 

May 1, 1978 ^ ^„, .^„.., ^ 182,211 

This de<;linlng ownership should be balanced against the tncreasiog production 
and shipment of steel. The contrast between the declining ownership of gondola 
cfirs 31 nd tlie ri.^in^ demand for transportation by the steel industry U s^bown in 
the attached graphs. 
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III seeking a solution tor these problems, the steel industry has centered Its 
attention on the need for an increase in the aize of the gondola fleet and our be- 
lief that additional compensation to the owners of the cars Is necessary in order 
to encourage railroads to acquire the additional cars necessary to provide an 
adequate supply. We have been in opposition to the Interstate Commerce Com- 
naisa ion's endorsement of car service rules requiriuK the movement of empty 
equipment directly to the lines of its owners, believing that greater utilization can 
be obtained if the cars are moved direct to a loading jwlnt following unloading 
rather that being routed back to the owner for loading on its lines, Such a policy 
is believed to enhance eiflHeat transportation hut it serves also to reduce the 
attractiveness of investment in new cars unless i*er diem rates are high enough to 
provide an attractive return when cars are in the hands of other railroads. 

The need for an additional investment incentive for gondola cars is primarily 
concerned with the plain gondola cars which are free-nmning equipment avail- 
able for a great variety of transportation services for almost any shipment which 
does not require protection from the elements. These ears are to be contrasted 
with equipped gondola cars which are built with particular features limiting 
their \ise to particular types of shipments. The suitability of the plain gondola 
car for a variety of shipments makes it eirtremely difficult for the owner of the 
car to identify the particular service in which the car will be used and it fre- 
quently happens thfit such cars move off the lines of the owner and are used by 
other ral! roads in other services so that the lienefit from the use of tiie car often 
accrues to other railroadB. 

Under those circumstances, in the ahspnee of provisions for an adequate rental 
payment by ot!ier railroads for the u^e of the car. these appears to be an Inade- 
quate Incentive to purchase new cars because the benefit to be derived tmm 
ownersliip may api)ear remote and ephemeral. It is noteworthy that while the 
supply of plain gondolas has continued to decline. tl\e proportion of equipi>ed 
gondolas has tended to increase in recent years. AISI has supported the propo- 
sal for incentive per diem for g^ond^ila cars in the currently pending proceedings 
before the Interstate nnmmerce Commission dealing with the proposal. We are 
hopeful for a decision on the proposal shortly. 

We have been of the opinion that a joint ownership of gondola cars sitiiilar to 
the arrangement for a supply of long flat cars and box cars provided by Trailer 
Train would be a useful adjunct to the gondola fleet and enhance the flexWiility 
and hence the utilisation of the cars. The railroads have not yet seen fit to de- 
velop such a pr^jgram. 

The problems of the steel industry and the shortage of gondola cars tend?? to 
center on the problems of Con rail. Tlie Con rail fleet of gondola cars has declined 
much Toore drastically than that of any other railroad* C^in rail's difficulty in 
developing an adequate service capability has been a major factor in the short- 
age of gondola cars. 

The problem of providing an adequate supply of gondola cars must t>e solved 
if railroads are to regain a larger portion of the tran/=5pfirtation of outbound eteel 
and Inbound scrap. We lielleve that the continued efforts of the Interstate Com- 
merce Commission and its relaxation of the requirement for return of emi>ty cars 
to owners' lines must be continued. We l>eliove thnt greater compensation to the 
awner for the use of cars on lines of other railroads is an essential ingredient in 
any long-term solution. We continue to lielieve that a joint ownership program 
along the lines of the Trailer Trnin ownership of flat cars won id be very helpful. 

We also recognise that the onward development of Courail is an essential in- 
gredient. It is our view that Conrail was organi^d as a coriK>ration for profit 
intended to provide a private enterpr!>*e solution to the problems of railroad oi>- 
erations in the East and Midwest We thlnls that Conrail has been modestly biuc- 
cessful in preparing itself for operational improvements and that its partial 
aiiece.<is thus far merits continued support by the United States for a private en- 
terprise solution. Rtrengthenins: aidli ty of Conrail to operate in response to eco- 
nomic Imperatives will, we believe, tend to solve the problems associated with 
shortages of gondola cars and raaijitain and restore the railroad opportunity to 
continue to serve the steel industry. 

In summary^ the steel shippers believe that the changes which appear most | 
productive in the search for a solution to car siiortage problems do not lie in the i 
area of legislative initiatives. Wc are aliso convinced that the remedy can be 
found in economic incentives rather than in detailed administrative intervention 
ill railroad o^ aeration a. The changes in government policy toward improving the 
financial position of the railroad Industry in the 4^R Act will, if properly imple- 
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dented, provide a promise that th^ railroads will lie able to develop nn improYed 
capibility for efficient rail opera tirms find an improved J^tipply of eari^. Tht* ultl- 
mute .solution to the problem must iiR'kidp a Rihstanfial improvement io the 
eervlee capability of l>oth Con rail and the railroad industry as a whole. 
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Senator Long. Next we will hear from Mr. B, O* Smith, Dowell 
Division^ Dow Chemical Co. 

STATEMENT OF B, 0. SMITH, SOTPIY AND DISTRIBUTION MAH^ 
AGER, DOWELL DIVISION, DOW CHEMICAL CO.; ACCOMPANIED 
BY ME. HARMON, BUSINESS MANAOER, DOWEIL DIVISION; AND 
MR. PATTERSON 

Mr. Smith* Mr. Chairman, I am supply and distribution manager 
for the Dowell Division of Dow Chemical. We ure in the business of 
providing a service to the oil and gas industry. That is the purpoee 
of the Dowell Division. 

Mr. Hamion is here as the business manager. He is an expert in oil 
and gas stimulation. Any questions related either to tlie stimulation 
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of the oil and gas industry or to that part of the business, we would 
like to refer to him. 

As a part of our service to the oil and gas industry, we liydraulically 
fractui'e wells to increase the flow both in old and new wells. That 
service involves pumping a sand-laden fluid into the fracture closure. 
The sand remains in the fracture as a proppant, pillowing the oil or 
gas to flow back at a higher rate and increasing production* 

The unnecessary shortage of hopper cars by tlie end of this year 
will have had a $3.8 million impact on our company, an additional 
cost burden to the total energy' production. 

The rail car shortage i^siiUs both from a short supj>ly of railroad 
cars and from an increasingly laigh demand. It is difficult to control 
those problems by legislation, ho I won't attempt to reconnnond any. 

In 1978, it was our plan to procure and use some 200,000 tons of 
sand. And we move alx)ut 80 percent of that by rail economically. So 
this year we could have moved 160,000 tons by rail* We intend to m- 
crease our business so that by 1S>8.3, 5 years from now, we would double 
that amount— 320,000 tons, which would require 4^00 rail cars, 

I recognize that is not a significant number out of the total, but for 
us it was a very important part. 

This year we needed, starting in the April high season, about 40 
rail cars a week. We have only been able to obtain an average of 20 
a week, and of tliat 20, part of those ai-e provided by our company. 

Our plan to move the 160,000 tons could only be achieved at a 50- 
percent rate. The balance was by commoit carrier. We estimate that 
will cost us, before the season is over this year, some $850,000 premium 
to move that sand. 

The shortage of railcars — ^and this has been spoken to by several 
people already, results from a number of reasons. The ICC order 1322, 
which diverted the closed hopper cars that haul grain. We use the 
same type car in hauling sand» 

Eailroads are not adding the particular 100 ton, 3.200-3,500 cubic 
foot capacity that we need at the rate that we need to increase our 
business. The cars they are adding are those types that are open type 
for quarry materials, or for a larger cubic capacity for hauling grain. 

Accidents are increasing. Derailments are increasing. All of which 
adds to a continuing shortage of cars for us. We only take something 
like one- tenth of all of the sand output from Illinois and Texas, where 
the suppliers furnish sand to us. The balance goes to furnish the glass 
foundries, abrasives, and other ty^pe materials. So again, we take a 
small part, of that total. 

This year we have ah^eady put into service 20 railcars and have an 
additional 20 coming in, which should be in by the end of the summer. 
Xext year, because of tlie shoi-tage, we intend to add another 65 rail* 
cars out of our capital, which will cost us about $2 million. 

The Dow Chemical Co. would prefer to invest its capital in equip- 
ment and facilities which could provide a reasonable return on invest- 
Tnent and would be related to otir businesK of service to the oil and gas 
indust^>^ We would prefer that the railcars Ije provided by the rail- 
road companies that ai-e in business for that purpose. 

Because of the reduced rail service, last year and this year we spent 
$1 million in increasing our sand storage to level out the flow of ma- 
terial into our industry. 
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To alleviate the shoi-tage, we recommend a number of things that 
are genrmlly known. We need to improve the railcar turn time and 
increase the miles per day. We need to increase the number of hopper 
cars that are available, particularly those that are closed hopper cars 
of the 3,200 cubic foot capax^ity, with 100-ton trucks* 
We would like the railroads to take the initiative in upgrading that 
I fleet, so tluit we wouldn't have to do it. We believe the railroads should 
be paid a profitable rate for the pounds that are hauled, and that 
those rates should be based on the value of the product 

Sand is a vital part of increasing oil and gas production, and the 

I railcar is tlie best way we know to naul sand wdiere we need to haul 

it; cortainly the most economical over long distance. The diversion of 

the railcars to move the fertilizer and grain and other products did 

little to increase our oil production this year. Tt looks like a continuing 

I problem* 

To summarize, the cost impact of the items that I have montionecl 
that wp have been able to measure, onr total outlay is $3.8 million 
within the 2-year period of time. We think this cost would not have 
been necessat7 to our company with added hopper cars, and it would 
not have had a negative impact on the energy costs for the country. 

Senator Loxo, Did you say the moving of sand to where yon needed 
it in your operation, in spite of the cost and car shortage, you used 
the highways ? 
Mr, S>nTH* Yes. 

St^natot* TjOxg. You got the job done. I assume it was a higher cost! 
Mr. S:m itti. That is exactly right. 

Senator TjQng. Would increased rail rates for sand obtained for serv- 
ice be reflected in consumer costs for energy ? 

Mr. S MIT IT. I think under the current situation, with the controlled 
I price of oil and gas, we have a difficult time passing that on to the 
I consumer. It w^ould have to be absorbed by the service company and 
oil company. 

Senator Loxo. I see. And those companies absorb it? 
Mr* 8^nTII. Yes, sir, at a decreased pi-ofit. 

Senatoi* Ijoxo* T would think in your case, if you are paying some- 
I thing more for the rail service, but in doing so you are still saving* 
, as opposed to moving it on the highway, you would have a net overall 
[ savings, 

Mr. S^irrif, That is true if the alternate is to move by road and not 
^ by rail. 

Senator Tyoxn, It seems to me that that is your alternative. In the 
long run, in other woixls, the testimony here today seems to indicate 
' that you are going to have to let the people in the rail business and the 
1 business^ of manufactTiring and providing these cars to make a fair 
profit if you iire iroing to get them, I am not against the oil industry 
\ and I am not against your business or anyl>ody-s business, frankly. 
I But T am interested in production. Let's put it that way. 

Mr. Smith. We agree that the railroad should be paid a profitable 
rate for hauling material. If that means an increase in the rate, we 
would support that position. 
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Senator Los g. Thank ymi very much for your statement. I hope we 
can do something about it, 
Mr. SMirn, Thank you, sin 

[The statpmc^nt follows :] 

StATEKKNT of B. O. Smith. StTPFI.T and nTSTRTBITTTOK MANAOfm, DOWELL 

BmstoiT OP Dow Cheuioal 

I am B. O. Smith, Supply and Distribntlon Manager, Dowell Division of Dow 
Ohemt<*al T'.f?.A. I reMde In Tul«a* Oklahoma. 

Dowell Division 1« the Oil and Gas Service Di\-isIon of Dow Ghemlca!» pro* 

Tidings «iervfee to the On and Gas Indus t?y> 

As part of the stinnUation sprvieea for the Oil and Gas Industry, we hy* 
draulioally fractnrp oil and jias well« to increase flow in both new and old wells. 
That serviee involves pttmpln^ a sand In den fluid into the fracture to prevent 
fracture closure. The sand remains in the fracture as a proppanL allowing the 
oil or gas to flow buck at a higher rate and increasing production. Hydraulic 
fracturing has added over seven billion harrela of oil to tJie United States re- 
serves in the thirty jenra since its advent, according to Robert L. Hugglns of 
Amoco Production Company* He says. *'World wide fracturinir activity will in- 
crease treniendously as prime reservoirs decline and lower grade reservoir rocks 
become commercial with increasing demand and prices/' Which says, there will 
be a constant and fncreaiaing need for sand as a proppant in hydraulic fracturing. 

We use n select, high (jnallty sand in the range from 100 Mesh to 10/20 Mesh, 
with the highest volume in the 20/40 Mesh size* 

In 1978* it was our busine^ plan to procure and use 200.000 tons of sand with 
approximately one-third of that source out of Brady, Texas and two-thirds from 
suppliers in the Illinois and Wisconsin area. Within the next five years, our 
fracturing business should double, which Mil double our requirements for sand 
as a proppant 

Rsil movement of sand is economical for eighty percent of our total needs baaed 
on current rail rates, Tliis year, we should have been able to move 160.000 tons 
or 2100 rail cars of sand. Forecast to 19S3. we will require 320,000 tons or 420O 
rail cars. 

The peak fracturing season for oil and gas service starts in April, after the 
winter road bans have lieen removed. We needed forty rail cars per week at that 
time, but have been fihle to obtain an average of only twenty per week, Including 
those furnished by Dow Chemical. (Chart I) Therefore, our plan to move 190,* 
OOO tons by rail car can only be achieved at a fifty iiercent rate. The balance at 
ROpOOO tons must be moved at a premium cost by commercial truck. The dilTerence 
in rail eos^^t versus truck averages $10,66 per ton, or a total premium paid of 
about $850,000. 

The present shortage of rail cars resulted from several causes : 

1. The ICC Service Order 1322, dated April 17, 1978, to divert hopper cars 
to haul grain ; 

2* The railroads are not adding hopper cars of the 3200 to BTiOO cubic feet 
capacity with 100 ton trucks: The new cars are large in cubic capacity with 
smaller trucks and are dedicated to the srain service. Other hopper cars added 
are open top for quarry type products. Con rail reports that there wlU be no addi- 
tion of the type cars needed for sand service until after 1982 ; 

3. Accidents per million train miles increased from eight to fourteen between 
106T and 1977, while totnl train miles decreased reducing available cars; 

4. Derailments climbed forty percent from 1966 to 1&74, increasing damage 
and outage. 

The net result is fewer cars available to move materials. Our sand suppliers 
reported a decreasing number of rail cars and they also are currently adding to 
their fleet to stay in business. 

Typical of the Northern suppliers, we take less than ten percent of thetr output 
for the Oil and Gas Industry. The balance gning tn glass manufacturers. One 
hundred tons must be proeesed by the sand suppliers and ninety tons shipped 
before we can take ten tons. Shortage of rail cars this year severely curtailed 
total sand production, and therefore sand for oil and gas service. 

The Dowell Division of Dow Chemical presently has? twenty rail cars in rail 
service and will add another twenty this year. Oar current plans are to add 
slatty-five rail cars in 1&79 at a cost of $2,015,000. This will be a cost burden to the 
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company and will not generate any profit. The Dow Chemical Company prefeiB 
to invest its capital in equipment and faeilities that provide a reasonable return 
on Investment and that rail cara be provideii by the rail companies in business 
for that purpose. <Cbart II ) 

Bec*anse of reduced rail service, wa increased sand storage capacity in X977 
and 1978 by fifteen million pcmrids at a vobI of one million dolhtrs. 

Dowell rail coste have increased sixteen percent since 1976 (from $13.20 to 
$15.34 fjer ton), wlule commercial trnck costs have decreased (from |18.80 to 
$18.35 per ton ) two percent. 

To alleviate the aJiortage, we recommend : 

1. Improve the rail car turn time and increase miles per day to increase utiliza- 
tion of present fleet, Dow cars in sand service are now turning less than thirty 
days with constant surveillance, 100% better than the national average. The 
national avemge of fifty-six miles per day for a raiicar must he Improved for 
better utilization of eapifcal Invested In those cars, { Chart III ) 

2. Increase the number of cars available, whether we are compelled to epend 
our capital or if the railroads buy new ears. Closed hopper cars of the 3200 cubic 
foot capacity with 100 ton trucks are not being replaced at a rate tf> maintain 
the present fle^^t. We find no consideration by the railroads to build new closed 
hopper cars to take care of the growth in business for the future. 

3. We believe the railroads should be paid a profitable rate for pounds hauled. 
Bates should not be tmsed on value of the product. 

4. Sand is vital to increasing oil and gas production, and rail cars are the best 
and least costly mode of transportation. Diversion of rail cars already in short 
supply, to move fertilizer or grain, while perhjips necessary, does not support 
Increase in oil i>roduction. Neither seasonal rates nor service orders can overcome 
this shortage. 

To summarize, the cost impact on the Dow Chemical Company resulting from 
rail car shortage is : 

We will have spent $850,000 premium to haul sand by truck, 

We will have spent one million dollars by the end of this year to improve sand 
I atorage. 

We plan to spend $2,015,000 in 1979 for rail cars and whatever is necessary 
^ beyond 1978 to maintain the fleet, 

For a totnl outlay of ^^3.805,000 within two years. 

With good service and adequate rail cars this cost would not have been neces- 
. eary to the Dow Chemical Company and would not have a negative impact on 
[energy cost 
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[The following infonnatian was subsequently received for the 
record:] 

Dow ELL Division of the Dow Chemical Co., 

Tulsa, Ofcto., Julu 20, 1978. 
Hon. EUdSELL B. LONO, 

Chairman, Surface Transpot^taUon Subcominittee, UM. BGnatG, Vommitlee on 
Commence, Seience, and Transportation, Wai^Itinffton, DX'^ 

Drab Senator Tx>ng : Ou behalf of Tlie Dow Chemical Comi>any, I would like tJO 
eacpress our appreciation for the opportunity to participate in the July 12, 1978 
Surface Transportation Sut)conunitt(? Hearing. 

One of the questions we discussed at the hearliig is the Impact on energy cost 
at the consumer level if rail rates are increased, bo that tlie rail companies can 
make a fair profit and provide the rail cars that are needed to support the 
industry, and therefore sand cost increased. Let me see if I can put it in perspec- 
tive based on 1977 data ; 

Drilling and exploration cosit^ $9 billion. 

Oil reserves fonncl, 531,4 million barrels. 

&a& reserves found, 4.5 trillion cubic feet. 

Value of oil at $12.50 a barrel equals, $6.6 billion. 

Value of gas at $1.45 per thousand cu. ft., $6.5 billion. 

Total value of energy reserves, $13.1 billion. 

Cost to the Oil and Gas Industry for sand as a proppant in new wells, $44.1 
million. 

That cost tJo the total value of the reserves found is, three-tenths of 1 percent. 

Since rail cost represents about one-half of the total sand cost, we could 
increase rail cost, even double current rail cost, and not signilicantly impact c<jst 
to produce oil and gas. 

This lends support to our recommendation tiiat the railroads be paid a profitable 
rate and would agree with your stated interest of insuring that rail rates are set 
to provide tliat return for them. 

To clarify another point in our discussion, commercial truck earriers neither 
have equipment nor authority for long hauls for sand, as an example, from 
Illinois to Wyoming. If rail cars are not available to move tliat sand then the 
truck carriers would need both anthority and equipment to provide the service 
at a cost con.slderably more than the rail cars could do the same job. 

Senator Long, thanks again for tlie opportunity to testify. Flease call on m© 
if I can do anything to assist you in the future. 
Yours truly, 

B. O. SMrra:, 
Manager, Supply and Di»trihuUon, 

Senator Long. Next we will hear from Mr. Edwin M. Wheeler. 

president of the Ftntilizer Institute. 

STATEMENT OF EDWIN M. WHEELER, PRESIDENT, THE 
FERTILIZER INSTITUTE 

Mr. WiiKELER. I have prepui-ed a statement and I would like it sub- 
mitted in the record, and I will stay well within the well-known "Ijong 
rule-' of IQ minutes. We are a trade aasociation i-epresenting all the 
major pnxhicemof fertilizer in the United States. 

Our current rail bill is running about $1 billion u year just for this 
transportation. So I think the chairman, \mng a kwyer, would i^coj[r- 
nize that we have a justifiable interest in tlie proci^edings this moniini^ 
in connection with S* 3260. 

We take aii identical view of Chairman O'Neal on the question of 
market dominance* For example, the reason this is important to ns is 
that the 8ealx>nrd Raih'oad is the only carrier that sei-vices tho bulk of 
the phosphate mining in Florida. Keep in mind, they liave an annimf 
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I output in Florida of 40 iiiillion tons of i"ock a year. So that where one 

raih^oad has us by the t!\n*at. we ai^ very conoemed that the market 
dominance rule, if it were drapped, we would pay a i-eal penalty. 

Now, tlio ^Senator made an observation tliis moi-ning alxmt the suc- 
cess of the deret^dation of the airlines and the i-atcs stmcture. That is 
well and good where TWA^ United, and so on, are knocking each 
otiier flat for tlie business. But we ai-e in a situation in Florida and 
Carlsbad, N. Mex. wliere only Santa Fe serves a 2*niillion-ton in- 
dustry, with a monopoly. And I can liartlly conceive of any politician, 
at least back in niy home State of Kansas, atlvocating that the local 
power company be deregulated completely on setting rates, because the 
populace is at their mei'cy. 

We ai-e, too. On tlie other end of this distribution system, we have 
thousands of retailei-s where the actual sale occure to the farmer, that 
they ai-e on single- line mil service. Them is no competition in those 
ai-eas by motor truck. 

Senator Long, If I had my way, you would be able to nm — (X>uld go 
ahead and itnit a tmin and move it, hire the crew and move the stuff 
yourself if you wanted to, 

Mr. Wheeler, In cifect^ many of the unit trains are that, because the 
companies own — the sliipprrs own thecars in the unit train. 

But I wante<l to be sure tfiat the Senator undci-stood that we are talk- 
ing about tremendous volumes of material that are absolutely locked 
to rail transport. So that any change in the rate structure immediately 
affects our fannei-s and the price that they pay for fertilizer. 

Much of this material moves FOB and the local retailer pays the 
freight. 

If I could, having adopted Chainnan O^Neal's position on S, 3260, 
I would like to move quickly to the questions that you jx>sed to us. 
The fii-st question I have set out for you in the prepared testimony, I 
think the committee has already taken judicial notice of the freight 
car shortage, I have some figures in my testimony which indicate how 
it lias affected us. 

We have l>een befoi^ the Commission on a number of the service 
orders, discussing the pi-oblems with them. As the Senator indicatedj 
we would rather have them take quick action than take no action at 
all, so at least we know what the heck the rules of the ball game are. 

They did make a mistake in one of the car ortlers alluded to this 
morning, They directed 70 i^ercent of the hop{ier fleet to go into grain 
ser\dce because it was right at the peak of the spring feitilizer demand, 
and we coinpetje for those same caiu So, quickly, Chairman O^Xeal did 
roll that order back from 70 percent to 50 percent, which was about 
whei-e the carrien^ were in their own allocation system, 

I am not going to be critical of the Commission, because it has 
made great strides under Dan O'XeaPs chainnanship. 

Senator Ixing, You are saying the same thing I am. Give us a de- 
cision, e^'cn if it is wrong ; give it to us, 

Mr. Wheeler. They did. And I think that is a point you made well 
this inoiTiing, The ship|>ers are on your side, 

The first question was, what are the effect of these onlers. What it 
boils down to is, the service orders are doing nothing but allocating the 
shortage* They are not adding anything to the fleet. 
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Basically we have the Commission down there trying to reflect the 

pambk^ in thp Bible of two loaves and tlii^^? fishes, but they have no 
divine intervention to feed the starving multitude. 

Tlie service orders by and large have not in our judgmont been par- 
ticidarly effective. They have canj^ed a great deal of confusion. But 
always I hope the Chair beai-s in mind, service ordei-s merely allocate 
the short^a>gie. They don't really produce any new ef|iii]>ment. 

Turning to the second question, what legislation do you believe is 
nec-essary* I will make only oue quick comment, l:>ecause I want to 
talk a little bit more on question 4 that you rai^d. 

We are not sure, as a legal matter, Mr. Chairman^ whetlier or not the 
reverse, domurragt^ concept can bo placed upon rlio carri^n^. Our ship- 
pers are very upset over the proposition of quick unloading of these 
hopper cars and then the hopper car sits there 10 days to 2 weeks before 
the carriers pick it up. They don't see ivhy they should be charged 
demurrage time when the car is held at their plant under load and 
then the car sits out thei-e idle for 2 and 3 weeks. They don't imderstand 
why, with this very, very slow delivery time, the carriers ought not to 
pay a penalty for failing to meet a rea.<K)nable delivery schedule. We 
think that the monetary penalty should be imposed upon tlie railroads 
in their failure to pick up cars or to detain the equipment, if you wiU, 
either idle or unlocated, sitting somewhere on their system. 

And I think we got lost this morning in the discussion, but basically 
this is what Chairman O'Neal is talking about when we talk about re- 
verse demurrage. If they have the authority, I hope they pi'oc^ed on it; 
if they don't. I think they should run back to this committee and get 
that kind of legislation moving, because we have got to put some teeth 
in the movement of these, cars. 

The Chair then asked, what about seasonable rates ; have they been 
effeetive or ineffective ? 

The carriers have been very reluctant to embark upon seasonal rates. 
Seasonal rates for us present some problems. For example, as T pointed 
out in the testimony^ ordinarily the heavy demand should be in the 
Com Belt country along about mid April. This year, however, because 
of just unheard-of rainfall throughout the entire territory, we didn*t 
really startr to move until about 30 to 45 days past the ordinary peak 
season. Peak season rules are so inflexible that both the shipper and the 
carriers have been reluctant to try them. 

Last but not least, the shipper are uneasy about the general economic 
situation in the country. They are reluctant to load up with high inven- 
torie^s in offpeak, cheap-rate season for fear that pricing changes will 
have drastic effect on them. We do not se^, Mr. Chairman, right now 
the off-season concept, peak-season concept growing, because it has got 
so doggone many difBculties with it. 

Last but not least, the chair asked us to comment on the possibility 
for implementing common ownership in some arrangement similar to 
Trailer Train. 

rr We honestly believe that anything new should be tried. Mr. Chair- 
man, from the time that you came up here as a Senator until today, if 
you would go back and look at the numbers, I think you would be 
dumbfounded at what has happened in agriculture and what is causing 
this car shortage. When you came up here a number of years ago tlie 
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ITnited States was exporting at a rate of about $5 to $6 billion a year in 
fann pradiicts. Over the last 3 to 4 yefir^ we hnve i^nnsistently tlelivered 
through our ports better than $20 billion worth of farm products. 
This year it will be close to $27 billion. 

T\lien I berame proRiflpiit of the Fertilizer Institute p) yoai^s a^o we 
were selling about 36-mi11ion tons of material a year to our farmers. 
That figiire now is at 51 million. 

The growth in the movement of these bulk commodities—grain, fer- 
tilizer, and so on — has been steady, relatively predictable, and we be- 
lieve it is safe to assume that U.S. policy will eneoui^ge the continuing 
growth of grain exports to pay for oil and so forth* 

The trouble of it is that— Mr. Dempsey this morning was talking 
about the amount of equipment on order. SYhRt he neglected to tell you 
was that the carrying capacity is shrinkimr faster tlmn new ecjuipment 
is arriving. In other words, they are retiring equipment faster than 
they are adding it. 

This period T described to you of phenomenal growth of U.S. bulk 
exports is occurring at the same time that the Nat ion *s rail fleet is 
shrinking. It is no wonder that we have the sliortage that we do now. 
I doubt if nest year we will see quite as high farm exports, btit T think 
it is fair to say that the country can plan on a minimuiu of $20 billion 
of exports over the next 5 to 10 years, and we have to have tlie rail fleet 
to meet those* commitments. 

Our industry is big in exports. We are beginning to get the reputa- 
tion of being undependable. Wliy ? Because the vessels have to stand off 
as much as 2 and 3 weeks awaiting material because the railroad doesn't 
have sufficient cars to get it there. 

I might udd, Mr. rhairman, that the demurrage runs from $10 to 
$15,000 a day, and T hear about it when they ai-e standing off Tampa 
Harbor going into a second and third week. 

What I am saying is thi?;. We would support the chairman and this 
committee on any proposal they make to expand the hopper oar, 
freight car fleet, particularly the hopper car. Our material is ideal to 
move in these cars. It is big; it is bulky ; and the- volume is staggering. 

I have been acctised of beincf a socialist, and I want the chairman to 
understand that I voted for Ghengis Kahn in tlie last election because 
I think it is time for us to consider a Government hopper car pool. This 
makes my rail fiiends veiT unhappy, but we cannot, as n^asonable men, 
let this situation go on and on and on. 

Tour predecessor and their predecessor Iield the same kind of hear- 
ings, same kinds of exciises, but the prol>lem gets wome, and it is time 
now to consider giving the patient a new course of therapeutic treat- 
ment, whether it he car pool or whether your other cmnmittee mally 
come down witli fa\'orable legislation from a fast tax writeoff, wliat- 
ever the concept is, I gimrantee you we will Ije in Senator Long's army 
supporting some new approaches and some new medicine. 

Now, I would like to conclude by saying it is a very f laistiuting thing 
for us in an industrv that has to serve these farm customers or the 
country doesn't eat, l>ecause fertilizer accounts for not less than 40 
percent of TLS. total farm output to bo faced with a situation every 
seas^^n sucb as we have gone through this spring. 
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I will state flatty to the Chair that the hopper car shortage situa- 
tion this fall will be even mone critical than it has boon this last spring. 
USDA advises us that fa mi expoi'ts am going to stay high on through 
the end of next year. Yesti*rday tlie Governniont announced that they 
estimated tho current c-om crop growing to be G billion bushels. It has 
got to move. We antici]mte that we will have the biggest fall demand 
for fertilizer in the liistory of the industr^^ The corn is going to be 
mov^ing, and the fertilizer is going to be moving, and people are going 
to be writing Chairman Ixmg some very red-hot lettei-s. The situation 
is not going to get better because. Senator, nothing is being planned 
to alleviate it 

We hope that the Congi-ess will now say that enough is enough and 
take action on this. 

Thank you, sir. 

Senator Ijono, Thank you very much, Mn Wheeler. I think you 
made a very good statement. It calls for no further questions or com- 
ments. You made a i^er^^ good statement. 

Mr. Wheeler. Thank you. 

[The statement follows;] 



Statement of Edwii? M. Whebi^r, Pkesxdeft, the Febtiuzes Institute 

a 3260, AMEl«rDME>'T OF SECTION 15(8) OF THE INTEESTATE COMMERCE ACT 



I 



By way of brief explanation, Tlie Fertilizer Inatitube Is the trade a^odation of 
the nation's fertilizer industry whose memi>ership is eng^aged in every facet of the 
business supplying our nation's fanners with plant nutrients. Our memberslilp 
eoasists of investor-owner as well as farmer-owned eooperativ^es. CJommercial fer* 
tillzer salew in the U.8. are currently at about the 6.5 billioii dollar rangte. Over 
the last five years we have shipped to the Atnerican fanner between 45 nnd 51.5 
million tons of material per year. This tonnage produces between 30-^0% of the 
nation's total food and fibre output. No one challenges tiie need for this vital — 
life^vin^ — tnaterlal. 

Rail transportation is likewise vital to assure our farmers of adequate fer- 
tilizer mipi>Ues. Our indnsto' owns or leases many thousands of hopper, tank and 
box cars* Be it phi>jq>iiates from FloricUi or IdahOt nitrogen from Louisiana, 
Te^fas nnd Oklahoma, or potash from New^ Mexico, Utah and Saskatchewan, 
Cajiada. all are almolutely dep<?ndeiit on rail. Much of this tonnajEje is single line 
railroad capti^^. Only Se-alwiard Ooast Line serves the Florida phosphate mines 
where annual output is in excess of 40 million tons, Santa Fe is the sole earrier 
serving Carlslmd, New Mexico, with its 2+ million tons annual production. Theee 
are but examples but the list could extend ad Infinitum. Equally criticnK thou- 
sands of fertilizer i*etnilers are served only by a siniyjle railroad. But lie they lari^e 
pn>ducer or small retailor, they are at the "mercy" of the railroads and usually 
at the "mercy** of but a single railroad. Tlie rail carriers simply have no rail eom- 
jietitors at these ix>int:s. We do move substantial tonnage by barge and 2+ mil- 
lion tons liy pipeline but the overwhelming tonnage moves by rail. The tremen* 
dous quantities pins the sheer bulk of the commodities themselves have ns 
weeded to rail trnnKiiortatlon for better or for worse. 

As a rule of thumb in our Industry, for every dollar the fanner pays for fertlll- 
Ken 30-3ii^ is for transportation eusts. Any change in rail rates» therefore, haa a 
critical impact on our farmers and our Industry. We estimate the fertilizer indus- 
try rail rharges are in excess of one hiUioa dollars per year. 

Turning to B. 5260 then, one can see we have a *'Justlciahle Interest* because the 
proiK)sed le«islation has a great impact on l)Oth ral:emaking and nltimately our 
farmers' cost for plant nutrients. 

Today tlie railroads have the freedom to rais all rates to a point at wt>lch level 
they would exceed the maximum reasonable level. This level has been defined as 
160 i>ercent alx>ve variable cost. Thus* over SO percent of all tonnage handle^l by 
railroads could be increased to the mairimum reasonable level without ICC pro* 
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cedurea and a pabllc heariia^. The pr^fieot law involving dlscrlminatiaii and pref- 
erent?e complaint cases will reniaJu unchanged. 

Only where railromls have market dominance (20 pepcent of total toanage) can 
ICC force the railmad-s ti> just if j their proposals. 

The definition of market dominance Ib presently under deliberation by the 
Court. NeverthelcKs, I he Commission has established through the regtilatory 
process three conditions or tests of what eonBtltutes market dominance. These 
are: 

First, if TO percent of a shipper's traffic moves by rail : second, if the shipper 
possesses a siihstantial investment In efjiiipment, or physical facilities which are 
served by a railroad; and third. If the rate Is proven to be 160 percent or mor^^ 
above variable cost. 

Documentation or evidence of all three condititme are desirable to prove marke 
dominsnee: liovvever. if the movement meets any one of the above three, market'' 
dominance is presumed to exist. 

S. 3260, if enacted in its proposed form, would remove the shipper protection ' 
or rate increase limitation now afforded under the law. Indeed the proposed;J 
amendment would permit the carriers to raise their rates by over 40 percent] 
during the S-year period without any regard as to market dominance. Captive] 
traffic would not only face monopoly of service, but a price monopoly as well. 
In all candor and as forcibly as we can make the point, removal of the market 
dominance safeguard is to substitute a loaded pistol placed tn the shipper^s ear. 
Section 1.^(8) as proposed to be amended and as construed by the Commission 
prior to its expiration permitted the carriers to raise and lower (Yo-Yo) its 
rates by 7 percent without suspension by the Commission unless market dom- 
inance could he proven. Now to revLs'e the Yo-Yo concept without safeguards Is 
to grant the carriers an unrestricted hunting license. Current law permits this 
same action so long as market dominance does not cut it off or so long as the rate 
does not exceed 100 percent above variable cost. S. 3260 Is the wolf in sheep's 
clothing, for it removes the shippers' protection of the market dominance defense. 
We as an industry are fully cognizant of the rail carriers* need for increasing 
its rates. Our Industry knows we are all in lock step with the inflationary spiral. 
Rail rates have lji fact risen faster than the Consumer Price Index over the last 
five years. We want the carriers — indeed we recogniae the necessity— to earn 
a reasonable return on their investment. But where we are at their mercy on 
both service and price, we insist that tliere be a reasonable relationship amongr 
the rail traffic mix on who Is to bear the burden of paying their bills and con- 
tributing to their stockholders. To permit them to arbitrarily pick and choose 
as to which lading is going to pay their bills is to invite them to descend on 
captive (market dominated) traffic with a vengeance. , 

We urge the Committee to carefully consider the practical effect of S. 3260 
and ask of itself: **Who benefits from this legislation?" The answer is ohvloua: 
Only the carriers, not the people who pay their bills, In our case the farmers. 



LocoMorrvi; aihj cak shortage 

I testified iiefore one of the Subcommittees of the Committee on Agriculture, 
Nutrition and Forestry relating to the rail car and locomotive shortage. T should 
liJce to begin my testimony today as I did then. 

''There are four things that happen every year which signal the arrival of 
Spring* They occur every year without fail. First, the swallows come back to 
Capistrano. Second, the Farragut Square park at noontime is full of the city's 
young ladles and oglers thereof. Third, there is a railroad car shortage. Fourth, 
there is a formal Congressional inquiry into the rail car shortage problem* Ac- 
cordingly* one can say that Spring 1978 has officially arrived because all four 
events have a era in occurrefl and right on schedule/* 

Per the Chairman's request of .Tune 29, 197S, I shall address each of the four 
questions raised in his letter* First, however. I should like to briefly describe 
our real and pressing interest in this matter. Fertilizer consists of three major 
nutrients and comes to the dealer and ultimately to the farmer in dry, liquid or 
.^ftseous state. The dry material now moves almost entirely in bulk {not bagged) 
^aiid is an ideal material to transport in hopper cars. At once you can see we 
''compete*' for the same cars as does the grain shipper. This spring our need for 
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rail equipment and (train export traffic (moving in record setting tonnage^ 
crashefl head-on Id to one anothf^r. The results were at least chaotic If not catas- 
trophic as is 11 liLst rated in the tahlo l>elow : 

TABLE I.^UMHAfTY OF CAR SITUATIOH REPORT OF CAtS OROERE& HOT PUCEO 



Boxes 



Covared 



Jan, 6, 197*„,_ 
Jsal3, I97a.„ 
Jao, 20, 197a„_ 
J*ft. 27. 197B,_ 
Feb. 3, 1978.... 
Fab. 10, I97t.„ 
Feb. 17, 1978. _. 
Feb. 24. 197a, „ 
Mar. 3, 197a_._ 
Mar. 10, 1978„. 
War 17. 197B_.. 
Mar: 24, 1978... 
War. 31, 197B_,. 
Apr. 7, 1978...^ 
Apr. 14, 1978... 
> Apr.21J978_, 
I Apr. 28, 1978... 



93 

186 

<7 

SO 

156 

€5 

S9 

169 

£15 

Z15 

223 

341 

m 

4A1 

m 

391 
213 



37e 
6S5 

Sl% 
1182 
732 
573 
5€8 
761 
!,D4& 
780 
893 

2,m 

1,979 
2.7tIB 
2JiS 
2.409 



So much for past his^tory, for this Subcommittee cannot alter the past ; however, 
I it can have a major imiwct on the future. I do not believe, based on what I see 
ahead, that we can continue on the pref*ent course wliich is basically one of Band 
[Aids and prayer. Promises, promises or excuse.'?, excuses simply are not the 
I answer. Reai?onable men may differ on the ultimate solution hut surely no one 
I can make a succcsijful argument for the status quo. It takes little vision to see 
^that over the long span of time more and more of this world's growing popula- 
Vtion is goiiyc to depend on the globe's biggest supermarket, the United States, to 
[supply them w4th their food and 13bre. Population expansion (or explosion) is 
f only part of the story for around the world there is increasing clamor for a bet- 
iter more nutritious diet. Year in and year out only our truly amazing American 
f farmers can supply the needs and expectations of these restless millions. 

We are moving increasing tonnages of feed grains Into the Eastern Bloc na< 

ptions to supply their greatly expanded animal herds. High protein diet from meat 

Is a goal that has lieen set and over the past several years poor indigenous crops 

^have sent them scurr>ang into the International grain market. I see no reason to 

heiieve this will not confinucT and with growth. Thus it is our U.S. farm exports 

this year will reach 27 billion dollars. 

From a purely sellish standpoint we as a nation must export our farm products 
to pay for oil, raw" materials, etc. I need not expand on this subject for the Com- 
mittee members are well aw^are of the critical need for these materials and of its 
companion, a very soft dollar. I can see no way that any Administration or Con- 
gress could change our current farm export policy of full speed ahead wtihout the 
direst of internal problems. Farm exports must grow — our nation*s future de- 
pends on it. Therefore, the ability to grow even larger crops means more fertilizer 
and the same expanding ability to deliver the resulting harvest to the ports on a 
dependable timely basis. 

This means that looking to the decade of the 1980* b our transportation system 
must gear up to meet those conditions. Procrastination will bring a heavy penalty, 
one that can he avoided if reasonable men will bur put their minds to work. 

Near term, i.e., this Fall, our industry is ^oing to be in very serious transporta* 
rion difficulties, l/ocomotives and cars are in stiort, almost unobtainable, supply 
now and when the fall com and soyl)ean crops l>egin to f*ome in chaos is almost 
assurefl. Ilea n while experience has taught us that we will sell about 35-45 per- 
cent of the total phosphate and potash immediately following crop removal. We 
have no idea where we are going to get the rail cars to accommodate our traffic. 
To comiKiuad the problem, there are many indicators that we are facing the 
Idgjcest fertilizer demand this coming Fall that we have ever had to meet. It is 
a safe pre<liction that our induj^try will be beset with the worst transportation 
problems we have ever had barring a collapse in grain exports. 

Of equal concern, there is little on the horizon in the w^ay of help from the ear- 
Hers. Locomotives n re as in short supply or more so than the cars theniselves. Our 
retailers become extremely upset w^hen they quickly unload earn only to have 
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them walfc for days or weeks to he picked up. le Oonrail territory more often ttoan 
not th% excuse la the lack of iocomotives. On other lines wtien cars dou't arrive 
anjw^&ere near their scheduled delivery time the carriers can locate the cars but 
can't de-liver them due to lack of engines. I urge tlie Committee to carefully review 
the loot>motlve situation with the same attention as they do the hop[>er car prob- 
lem. All the hopjier carR In the world are valueless unless there is adequate power 
to move them. 

I turn now to the four questions speclflcally addressed to us, 

(A) **What have been the effects of the Interstate Commerce CommiBsloE's 
varloua car service orders on mitigation of the car shortage prol>lem ?" 

Oar service orders have one major failmsr. They don't provide additional equip- 
ment for they merely re-allooate the shortage. For the first time in yeais the 
Commission has aggressiTeb* moved to enforce its orders particularly those 
orders issutti to return cars Immediately to their owners. Upon our request, for 
example, the Commission directed (Order No. 1319) that all Seaboard empty 
hofiper ears be returned at ooce, and after their inspectors went to work on the 
Conrail systt>m we obtained some relief at the phosphate mines and plants in 
Florida, On the other hand, when the Commission Lnsued its Order No. 1322 man- 
dating 70 percent of the hopper cars into grain service we immediately protested 
because the timt^ fro me was at our peak spring delivery. The Commi!ji.slou Imiuedi- 
ately took cognizance of the situation and lowered the figiire to 50 percent which 
^vas atiout the allocation most carriers were making on their own volition. 

Admittedly the reverse demurrage cbarge at first blush seems to be a drastic 
dose of mtditine but we fall to see why this one way street ought not be made 
to work both ways. Restated, this car problem needs some harsh remedies, 

(C) "Why has the use of seasonal^ rates been ineflfective in resolving- the 
burden of peak season demand?'* 

First, God apparently ha^n^t received the orders or He is denying that ICC 
has jurisdiction. With all the trans^iortatiou problems we've had this past six 
months, Cm sure Heaven Is the proper venue. Seasonal rate making assumes 
that certain calendar month.s will in fact be tlie season for either low or high 
deEtiand, But nature rarely conforms to this manmade concept. For example, one 
need only examine what happened to our farmers in Spring 1978. Usually peak 
demand for fertilizer will be on us in the South and deep Southwest by March 
15 and. as the weather warms in the North, farm activity will also. This year, 
however, the corn belt did not peak Imtween April 15 and May 15 w^hen It 
■■should" because of very heavy widespread rainfall. In fact, the peak occurred 
nearer June 1. Most seasonal rate orders are so rigid in their time frame and 
the weather so unpredictable that the two rarely mesh. Lack of flexibility, 
change in Imyin^ habits— and they do change because of price variations — lack 
of super siKc storage facilities all eomtiine to work against seeing this worthy 
concept. We do not anticipate seeing this approach growing too much particu- 
larly given the nation*s unease over economic uncertainty. 

(D) *'Please comment on the possibilities and requirements for implementing 
a common ownership concept similar to trailer trains, for covered hopper cars 
and gondolas/* 

We should like to suggest se^-^eral approaches not necessarily endorsing them, 
but to plant ideas. The suggestions are not particularly original, only a point of 
departure. To any event if I make but a single point in today's testimony , it is 
.^imply to reiterate this point: We cannot continue on the do-nothing path. 

We should (once again) consider whetber a pool of 70 and 100 ton hooper cars 
should he eslnblished- This pool, to be effective, would probably be in the vicinity 
of 5,000-10,000 cars, preferably the larger figure. The pool could take several 
varieties of ownership, i.e., a specially established corporation owned by the 
carriers, such as Trniler Train, or by the U,S. government. Guaranteed loans, or 
insured loans cf>uld l>e one finance route. Extremely fast (5 years, say) tax 
write-offs may be another choice. One mnst recognize from the outset that there 
could he a higher idle time for this fleet than those now owned by the carriers 
or by the shippers. As to this latter group, serious considenition sbould be given 
to encfiurage shipper-owned equipment by the same loan and tax*guarantee 
mechanism. 

I would he both remiss and misleading if I did not publicly acknow^ledge that 
the present Commission and particularly Chwirnian O'Neil has been extremely 
responsive in trying to meet the problem ; however, their role is one of two loaves 
and three fishes sans divine intervention. There simply aren*t enough cars to go 
around and paper orders don't add to the fleet. In addition, there is grave legal 
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doubt the Commission could issue a lawful seirfce order dlr^ting one railroad 
. to share its locomotives with another. All In all, service orders are but a Band 
^ Aid, for they do nothing to permanently solve an ongoing problem. 

(B) *'What, If any, legislation do 5^0 u believe would be effective in either im- 
^prodng car utilisation or easing the car shortage problem, or both T* 

Personally r I have grave doubts that legiiilation in Uie area of car utilization 
would l>e tiie answer. As to legislation on car shortage per st^ please see *'D" be- 
low* The carriers always? insist on ever large demurrage charges and ever less 
If rte time. I am not being facetious when I suggest to the Committee that serious 
[consideration be given to legislation authorizing the Commission to impose re- 
I Terse demurrage. Reverse demurrage would inflict upon the carrier a monetary 
I charge to be paid to the car owner (except, of course, where it was the owner/ 
I lessee) if upon release the carrier did not pick up the car witliin a 48 hour time 
period or where the car failed to be delivered within 24 or 48 hours of a schftduled 
Lor reasonable time period. 

It is an undeniable fact that turn around time on rail cars is lengthening 

I rather than diminishing. Our study shews that loaded hopper cars leaving Flori- 

I da fur the corn belt now take nearly a week longer to make the round trip jour- 

iney than they did th nee- five years ago. Tliis greatly decreases their utllLzatioa 

||ind has the effect of reducing the car supply. When thousands of cars are delayed 

the under-utlllzation becomes a verj' major factor. In this day of computers, 

J continuoua welded rail and locomotives capable of handling heavy trains io the 

|«dxty to seventy mile an hour range, it is difficult to understand what is occasion- 

Tinir ttils steady continuous rise in turn aronnd time. Delays in congested yards, 

yack of engines and infrequent service on rural branch lines have to be major 

ictors. Not only do the rails lose the use of their cars and their potential 

aue generation hut private owner/lessees such as our industry suffer great 

riomlc hardship. In the testimony before the Senate Agricnltnral Committee 

this past May several witnesses of small grain elevators indicated they had not 

"^ renewed their leases on hopper cars for this very reason, Jlonthlj' leasing cost 

exceeded the value of the cars' iitilissatton. 

It is not generally understood but the shortage or absence of locomotives Is 
more critical than the shortage of rail cars themselves. Railroads gain their 
revenues from moving loaded cars. They get nothing for moving empties back 
to their home road. When locomatives are in tight supply, as they are now, 
empty cars have the lowest of low priorities. For example. Con Rail is obviously 
moving cars, in ascending priority, based on revenues. They have a very high 
ratio of other lines^* cars within the territory they serve. Admittedly ConHail 
is short in its own fleet but due to inadequate powder, they can't promptly return 
the empties. 

Something must be done^ then, on the locomotive problem for obviously all the 
cars in the world are valueless unless engines are available to move them. There 
[s no good reason not to consider a power pool much along the hues >.uggested 
a moment ago as to the cars themselves. As a nile, when this suggestion is made, 
the railroads immediately raise the cry that this ithe car and engine pooU 
would surely be the first step ti>ward3 nationalism or sociQlism. It wonld not* 
Such an approach (or approaches) would he a minlscule addition to the nation's 
rail fleet and would be used primarily in a crunch such as we are now 
experiencing. 

The carriers seem to be obvious that shippers are fed rtp with the shortage — 
excuses — hearing syndrome. 

Excuses do not move current traffic ; and worse, there seems to be little relief 
on the way for future growth either in the planning or purchase stage. If service 
grows worse and worse, the public will demand strong medicine and that pre- 
.ticrlptlon will be much stronger than an equipment pool I The carriers must recog- 
nize tlus and scnm or the consequences to them will be far-reaching. Failure to 
come to grips with the truth has such grave national and international con- 
sequences that the railroad industry's arguments would be swept aside. 

I would conclude on three points. First, we cannot continue on our present 
course of supplying foodstuffs and farm Inputs by procrastiimtion and prayer. 
Second. 1 do not pun>ort to have the answers, for our industry which is moving 
60-70 million tons a year will support about any proposition that will Bfforrt 
both shftrt and long term relief. Third, we urgently ask the Senate Suhcomniltee 
on Surfaee Tran.«portation to communicate their grave and serious concern 
to the full Senate Commerce Committee for prompt action which will bring mean- 
Ingful transportation relief to not only ttie entire airricultural community Lftit ti* 
our own populace and the millions around the world who depend on ns as their 
source of food. 
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Senator Loicg, Next we will hear from Mr* Ted Wliite, manager of j 
grain transixirtation of Far-Ma r*Co, 

STATEMEIIIT OF T. C. WHITE, MAJIAGEE, GEAIN TEAITSPOETATTON, j 

fa:b^mail-co, inc. 

Mr. White, My name is Ted White. T am manager of the grain] 
tmnspoiiation for Farmland Industries, Kansas Citj, 

Farmland has stihmitted a statement addressing the issues as ont-j 
lined by the Senate committee. However, we would like to comment j 
briefly on the rati car Khortage that we are faced with today* 

Wo are here because Farmlanil find its 2,300 local cooperatives re- 
quire the transportation service of the railroads. However, the prob- 
lem we continue to ha%^e nationwide is railroad service, that is, in- 1 
adequate car supply and the slow movement of cars after they are 
loaded. 

Since December of last year we have experienced equipment prob- 1 
lems. The situation deteriorated to a point during the months of 
March, April, and May of this year where our firm was penalized in j 
excess of $.3 million for late shipments on our contracts and had nu- 
merous contracts brought in for our account. 

In addition to that, we had interest payments that we continue to^ 

pay* 

We had sales that we could have made that were not because of the i 
car shortage. 

We feel none of these penalties would have been incurred had the | 
railroads provided the only thing they have to sell, and that is service. 

Our members and the country^ as a whole cannot continue to pay the 
bill for inadequate transportation. The carriers must improve and ] 
provide ser\^ice. 

In our opinion, the carriers must address themselves to what we con- 
sider to be obvious problems, such as outdated work rtdes, lack of loco- 
motive power, poor track conditions, poor upkeep of equipment, and * 
inadequately trained crews. 

Each day I receive calls from our local members in the country stat- 
ing that they have not had cars in weeks or months. In fact, yesterday 
I had a call from a gentleman who said that he had only received 30 ^ 
cai-s the entire year. 

We find that the car situation is still critical* as it has been for the | 
last C montlis, and we see very little improvement by the railroads. 

Thank you. 

Senator Ix>xG, Thank you very much for your statement, and that] 
concludes our hearing for today.' 

[The statement follows :] 

Statement of T. C, Wnmc, Manager, Grain Teanspohtation; Kansas City, Mo. 

My name is T, C. White; I represent Far-Mar-Co, Inc. (Far-Mar-Co). J have] 
been associated with Far- Mar-Co for three months in the position of Manairer- ' 
Grain Transportation wi:thin the Traffic Division. I have been associated with j 
the grain and g:rain products industrj for over h^enty j*»ars in the midwest. Far- ' 
Mar- Co is a corporation existing under ttie laws of the State of Kansas with gen- | 
eral offices at 1000 N. Lorraine. H^itehinson, Kansas 67501, It is engaf^ed in the 
handling, storage and merchandising of grain for the account of its members lo- 
cated in the states of Iowa, Nebraska, Wyoming, Colorado^ Kansas and Missouri. 
Far^Mar-Co owns and operates 12 terminal and sub-terminal elevators located tn 
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the states nf Colorado, Kansas, N'ebraska and Missouri, with a total storage 
capacity of approximately 128 million busliels. 

Far*Mar-Co is a subsidiary of Farmland Industries, Inc, which is a regional 
farm i^upply eootK^ntire locfited in the midvvestorn T;nitrd Stiites, thn agricultural 
heartland of the United States. Farmland la owned and controlled by over 2,30() 
local cooperative associations. Farmland provides petroleum, feed, fertilizer ag- 
ricultural chemicals, and farm supplies to a half-million midwest farm and ranch 
families through their local cooperatives. Farmland and Far-Mar-Co comprise a 
vast complex of manufacturing facilities including oil wells and refineries, fer- 
tilizer plants, feed millSj and plants for the production of ag chemicals, greaae, 
paint, batteries, and steel buildings located throughout the nation. Warehousing, 
transportation, and a variety of other services complete Farmland and Far-Mar- 
Co*s network of assistance to member associations and their members. 

We are also membera of the Farmers Export Company, The Farmers Export 
Company operates an elevator at Ama, Louisiana, which is located about 10 
miles from the city of Xevv Orleans and imother elevatfjr located In Galveston, 
Texas. The members of Far-Mar-Co ow*n and operate nearly TOO so-called '*coun- 
try elevators" with a total storage capacity of nearly 400 million bushels. For that 
rciiROn, we feci we have a vital interest: in rail transportation, i.e., rates, service 
and car supplies and are feeling the effects of poor utilization of equipment 
within our area. 

Our statement was prepared in response to Senator Russell B. Long's letter to 
Far-Mar-Co's President, Mr. George Voth, on June 29, 1978, inviting our testimony 
regarding Senate Bill 3260, dealing with the so-called **yo-yo" provision of the 4B 
Act find other items afEccting rail triins|)ortation iueludlng the current rail car 
shortages. 

Our comments concerning Senate Bill 3260, which was Introduced by Senator 
Howard W. Cannon at the request of the Department of Transportation, will be 
limited as we have had very little exposure to this provision. Our lack of expertise 
in regards to the *'yo-yo" clause is due to the carriers lacJc of initiative in using the 
method of increasing or decreasing rates. To the best of our knowledge, the few 
attempts to use this provision have not been adjustments to help the shipping 
public hot merely a means to increase by seven (7) percent specific commodities 
by individual carriers. 

We feel the railroads presently have the necessary means to raise or lower rates 
wltliin certain (perimeters) with certain guarantees to the shippings public as 
monitored by the ICC. We feel the elimination of the Market Dominance provision 
will provide the carrier with too much latitude to adjust his rates upward without 
the safeguards of the investigative forces of the Commission. Consequently, if the 
"yo-yo" provision of the 4R Act is rp-e«tabl!ahed, the Market Dominance feature 
should also be added as part of the bill to provide limited protection to the ship- 
ping public, 

I would like to address the rest of my testimony to the list of questions which 
the Committee has prepared regarding rail car shortages. 

1. What have Jieeti the ej^ectn of th^ Intergtafc Comtnerce CammisEion'8 imriouM 
car service order,^ on mitigation of car shortage problem sf — After reviewing the 
numerous ICC Service Orders that have been issued within the last six months 
dealing with a variety of problems such as substitution of one size car for another, 
quantity to be moved in a unit, percentage of cars in grain service, etc.. w^e con- 
tinue to have critical problems regarding car supplies. In working with the vari- 
ous service orders and in conversations with our personnel and others within the 
Industry, we find that thp s^mc prohlcms exist today as existed six months ago 
when these Service Onlera first began, such as poor service, equipment shortages, 
etc. It Is our opinion the Service Orders have not had the desired effect the Com- 
mission has intended. As proof, Service Order 1309 was initiated to force the car- 
riers to move cars within a specified period of time. After this order was put Into 
effect, we now find carriers being fined for ignoring or not able to comply with the 
order ; consequently^ we feel the Service Order has had little or no effect, 

Z. What, if anp, Icff inflation do you helit'i^f- wonlff. he efferfrre in either improving 
car utilization or rnsing the car shortage problem or hothf — We are not pre* 
pared to susffest any type of le;^i slat Ion \ however, we do recognize that man}* 
railroad problems exist which need to be addressed by the Commission, rail 
carrirrs, and porbaps the shipping publir* as well We feel our immediate problems 
have been created over many years and have no short term solutions, but require 
long range planning with input from all segments of the tran.^poration com- 
munity. A few of the problems which luuet be addressed are: better roadtteds* 
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lack of power, shortage of equlpmentt work rules, etc* We must all recognize 

that even though the problems are mil orlenttd, they are not necessarily all 
created by the mi [roads. 

3. Why has fhv nm' of fteasonat rates been ineffective in rvmlvinff the burden of 
peak aeamn dentandf — Our exposure to seasonal rates are liniitecl due to the non- 
ex Is tea ce of seawonal nitos within fhe midwef^t. It wan our understanding when 
seasonal nites were first originated the shippers would lie encouraged to move 
their product vvhenev er possible during oJ¥ sea^ion periods, thru rate Incentives, 
thus creating better utilization of equipment and eliminatiug part of the car 
shortage whtcli develops dnring a jH^ak sea sou a 1 period. It seeois obvious the 
carrier.^ have taken an approach to peak period setisonal rates that was con- 
trary to what conjjress envisioned. This can iic readily verified l>y the fact that 
seasonal rate* which have lieen published on grain, in all cases have all been in- 
crease;^ rather than decreases. In our opinion one of the best inducements for 
shipping off fieasson would he reduction In rates, not as the carriers ijistigated In 
the ifout beast where they have raiseti the rates. The cnrrier^i* approach has Ijeen 
to attack tlie commodity such as grain which must move at least in part during 
a peak season and increase that rate, rather tlmn creating an incentive to ship 
off season by publishing reductions. Therefore, we feel until the carrier ap- 
proaches the subject from the standpoint of equipment utilization rather than 
monetary return, it will not accomplish it*a ^oal. We feel the carrier's approach 
to peak period rate making is s^trictly another way for the carriers to Increase 
their revenue at the expense of the agricultural community In general and the 
farmer speeifleally. 

|. Pl€asG eomment on fhe pos^biUticit and requirements for implementing a 
common ownership eonecpt similar to trailer trains, for covered hopper cars 
tind govdolQS. — We feel the implcmentKtion of common ownership for covered 
hopper cars and gondolas ha.s merit. In our opinion, one of the main proidems i^ 
the empty movement of cars. For numy years, the grain industry relied on box- 
cars for movement of commodities. This equipment was basically free nmning 
equipment which could he loaded and shipped to anyplace in the United States 
by any carrier. W^ith the advent of hopper ears, which the carrier has deemed 
special equipment, we find we are restricted in our loading and use. We feel 
hopper cars should not l)e considered special equipment. The utilization of hopper 
cars Is further reduced whenever service orders sf^ecify they iire to be returned 
home empty. For example, we have had i<everal instances where we were required 
to send empty hopper cars back to the home line several hundred miles away, 
where, if we would have not been restricted Liecause of fiervii-e orders, we could 
have nttlizcKi them loaded to a dej^tination. It is our contention that hopper cars 
are used l>etter than 80 pendent of the time in loading of grain and they .should 
be considered the normal loading equipment for the grain industry. Because of 
this, there should be more flexibility in the loading and moving of this equip- 
ment. 

[Whereupon, at 12:27 p.m,, the subcommittee adjourned.] 
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JDITIONAL ARTICLEa LETTERS, AND STATEMENTS 

Stateiibi«t of Hok. Wendell R. APTDEEaowr, U.S. Senatob From Minnesota 

Mr. Clialrmati. I conuncnd joii cm your Interpst in the problems relating to tJie 

ftoxcar shortagre. and for bringing ihis matter to tlientteiUion of Congress and the 

f Amreiean people through these hearings. I appreciate the opportunity to add my 

[comments to the ex ten sire testimony already submitted by various Interested 

md affect^ parties. 

There 18 a great tradition in thi^ country for tisting the railroad as a means of 

^transporting agrienltiiral goods. Minnesota farmers who produee largely corn 

Wid vvheat hare always dependofl on th** rail system to move their K^-afn from 

local elevators to the large shipping termiualw in the Twin Cities and Dulnth, and 

prom there to the East Coast and the Mexican Gulf ports. 

Shipping grain by rail has proven to be by far the most economical and energy 
pffleient way, much preferred by both ttie farmers and the grain elevator oper- 
itors. 

Id the past we have experienced delays with t-he shipmenta In the Spring 
Imply because weather conditions made the return of grain cars to the Mid- 
*^est very dilHcult. The problem us^ually tended to be solved as soon as Hie snow 
twas off the ground and Uie river opened for barge traffic. 

This year, however, the picture Is quite different. Today, In the middle of the 
month of July, we are still faced with a niilcar shortage. And this is a more 
severe one than we have ever exijerienced before. The Secretary of Agriculture 
has recognized this, calling this sliortage '*the worst In history," 

But the proidems are much more far-reaching than just the shortage of the 
grain cars. Recently, deteriorating and declining rail service has forced many 
farmers to use trucks to ship their commodities to the larger elevators. This is the 
only alternative available; ft is however not a verj' good one since^ the capacity 
of tracks is much smaller, and they are not as easily loaded and unloaded as rail 
cars. Declining utilization of the trains by farmers of course means declining 
revenue for the railroad companies. They then file for abandonment of these 
small unprofitable lines^leavljig trucks as the only means of shipment. 

Another problem which adds to the severeness of the present situation is the 
lack of storage facilities on farms and in small elevators. Because many farmers 
fire participating in the Government's grain set-aside program, their slloa are 
already filled with no room for storage of what is expected to be another 
bumper crop to be han"este<l this falL An alternative, it could be argued, would 
be to constnict more storage facilities. This In Itself is a great problem as the 
storage facility loan limit^s are too low, and there is presently a shortage of 
cement for construction in Minnesota. This last problem is again tied to the short- 
age of the raJIcars. 

Tt is clear to me that we need to ntxiiiy all these problems together very care- 
fully. I have asked the Pre.sident to establish a joint task force of Congre-qisional 
leaders and the Secretary of Transporation to suggest ways of solving the im- 
metliate problems as well as make recommendations for long-term solutions. 

On ,Tune 8, 1978, the Senate passed S. 1835— a bill which directs the Secretary 
of Agriculture to develop a report which would identify the rail network essential 
to agriculture. Since farmers need the railroads and the transportation of farm 
commodities is vital to the cJciKtence of rural rail lines it seems obvious that the 
Secretary of Agriculture should play a big role In the study and future planning 
of an efficient rail system. 

I am pleased that this problem is lieing recognized and talcen seriously by 
members of Congress. I have receiver! many letters and telephone colls from 
Minnesota state legislators who are concerned about the farmers within their 
districts. Unless something is worked out in the near future, the situation could 
be disastrous for many small farmers and elevator owners In Minnesota and other 
Midwestern states. 

(91) 
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Statement or Low Mant?, Peesioent, National Cotton Council 

My name la Ijou Mann. I am a cotton farmer and glnner from Marianna* Arkan- 
^s arid currently serve as President of the Natioral Cotton Oouiicil, which has its 
headquarters in Mempliia, Tennessee. 

The National Cotton Council is the central organizatif>n of the U.S. raw cotton 
indtiatry, representing all seven segments of the industry— producerE?, ginners, 
warehoasemen, merchants, cottonseed crushers, cooperatives, and manufactuTers. 
It is a voluntary association established in 1938. Services provided to members 
include technical reciimmendations, advice on foreign operations, puhlic relations, 
and legislative activity on matters of importance to the cotton industry. 

The National Cotton C:buncil is greatly concerned about the proposed legisla- 
tion. Cotton people are substantial users of rail transj>ortation, and efficient and 
economical tra n.s porta t ion is essential to the continued vinbiHty of our industry. 
The Council therefore welcomes the oppcirtunity to comment on S. 32G0, and on the 
even more extreme proposal advanced by Mr. William Dempsej of the Association 
of American Railroads. 

S. 3260 would do far more than extend for 5 years the yoyo ptiovision incor- 
porated in §15(8) of the Interstate Commerce Act by 1201 of the Railroad 
Revitalixntion and Regulatory Reform Act of 1976 <4R Act). That provision 
autliorized the railroads, for a period of two years, to file for increases of 7 per- 
cent a year^ without being subject to suspension except in those situations in 
which a raitromi ha^ market dominance. S. 3260 would extend this authority for 
another 5 yeac5 but would also remove this exception, S. 3260 would reverse the 
i>asic decision made by the Oongrej^s, after extensive hearing's and long delibera- 
tion, as to the extent to which railroads rates would l3e exempt from regulation 
by the Interstate Commerce Commission, 

In the hearings preceding adoption of the 4R Act, the railroads argued that 
rate regulation vvas unnecessary becau.se they encounter competition from other 
modes sufficient to limit their ability to raise rates alx>ve a rea'sonable level. They 
tried to persuade the Congress to ignore the fact that, ^^ile the railroads eo- 
counter effective competition on large segments of traflicT there are also impf>rtant 
segments as to which they encounter no effective competition. The Congress 
understood this fact and it exemi>ted from maximum rate regulation tho^ie move- 
ments on which the railroads encounter effective competition but preserved 
Commission jurisdiction over the rates for movements as to wTiich the railroads 
possess market dominance. 

On long hauls of bulk commodities to points which are not on or adjaceait to 
navigable waters--a type of transportation on wliich many members of the Na- 
tional C'Otton Council <lepend — the railroads still enjoy substantially the same 
m'onopoly that they enjoyed when the Interstate Commerce Act was adopted. S. 
3260 would permit the railroads to raise rates on sucli traffic 7 percent a year 
and the Commission would have no power to suspend the increases. 

.Mr. Dempsey's testimony accurately reflects the current position of the rail- 
roads, that they intend to raise the rates on captive traffic just as high as the 
law will iiennit. Many of these rates are already excessive and the railroads rec- 
orni7*e that they could not justify further increases before any fair triininaL The 
CoiinciJ recognises that many* but by no means all of the railroads have fioan- 
cial problems. The railroads \n>uld try to solve those problems by imjiosing exor- 
idfrant rates on shippers which have no alternative to rail transportation. In the 
4B Act. the Congress determined that this should not i>e permitted and that, 
where the railroads have market dominance, the power of the C^mimission to 
suspend rates in order to protect the shippers must be preserved. Nothing has 
hai>i>ened since the passage of that Act to suggest that this decision ^ould now t>e 
reversed. 
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My name In Harley L. ColUn**, I am Vice Preflrtdent^ System Power & Engineer- 
ing for Pennsylvania Power & Light Company, 

Pennsylvania Power & Light Company (PP&L) is an Investor-owned electric 

utility iiworpo rated under the lavrs of the Common wealth of Pennsylvanln. Its 
service territory covers approximately lO.OOO square miles In 29 counties of C^n- 
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^^al Eastern Pennsylvatiia, with a total papula Uon of over 2,4 million, r^preaent- 

jnir a lion 1 20 percent of the State's population. 

PP&L strongly cifiiiposea enactment of 8. S2m because the predictable result erf 
Ua enactment would l.>e a sharp increase in the cost of tranaportation of coal to Its 
Hiteam electric generating station.*?. In calendar year lf>77. PP&L receired more 
than 0.1 niillion tons of cr>ai by rail at its VBrions steam electric generating sis- 
tions. A 7 percent increase in coal transportation coats wiould add more than $3 
million to its annual rail transportation bill, all of which would need to be re- 
flected in increased cost,s to oonsfumers of electricity. The cumulative 40 percent 
increase permitted by 8. 3260 would he about $18,000,000. 

Section 15<8), which was added to the Interstate Commerce Act by the 4R 
Act permits the railroads to Increase rates 7 percent per year for a period of two 
years without i^uspension but only if a carrier is not found to have market 
(fomi nance over the service to which the lncrea.se applies, R. 3260 would extend 
this authorization for an additional 5 yeara but would also deprive the Commis- 
sion of authority to mi spend such increases, even where the railroads possess 
market dominance. 

In the 4R Act, in response to the railroads' plea that regulation was not neces> 
sary becanat* they encounter competition which ia ao effective that it sets their 
ratea, the Congreaii granted deregulation In those situations in which the rail- 
rnada encounter effective competition but it preserved Commission jurisdiction 
in those aituations in which there is no effective competition^ i.e.. where the rail- 
road haa market dominance. 

SubacQuent events bnve demonstrated the wisdom of the Congressional decision 
to retain Commisj^ion jurisdiction over the rates on captive traffic. The railroads 
have made it abniuliintiy clear !n their representations to the CommiKaion in 
Ex Parte No. 320t Special P rotted u res for Making Findings of Market Dominance 
aa Required by the Railroad Revitalization and Regulatory Reform Act of 1976, 
Ex Parte No. 338, Standards and Procedures for the Establishment of Adequate 
Revenue Levels, and Kx Parte No. 349. Increased Freight Ratea and Charges, 
1078. Nationwide, that, if they can legally do ao, they propose to raise rates on 
captive traffic far above any conceivable limit that could be justified as reason- 
able and they have focused on rates on coal aa presenting a golden opportunity to 
recoup lo.^ses on all other traffic. The j^ame philosophy was reneatefl by Witness 
Dempsey in his testimony presented at the hearing before this Committee on 
July 12. 

The ironic things about the railroad position is that mtes on coal are already in- 
ordinately high. In Ew Parte No. 3 ^9 An which the railroads song-ht an increase in 
rates on other traffic of 4 percent in the east and west and 2 percent In the south 
for the piiriMJse of recouping increased costs, they sought to apply a 7 percent 
increase on coal rates nationwide, not for the purpose of recouping increased 
costs hut simply to improve their financial situation. PP&L Joined with other 
electric utilities in opposing any Increase greater than 4 percent. Aa part of 
their ijreaentation they showed through Witness G. W. Fa nth the re venue/ vari- 
able cost ratio {revenue divided by variable cost) and the before tax rate of re- 
turn on six representative movements. The revenue/cost ratios, without the pro- 
posed increase, ranged from 167.4 to 238.0. in contrast to a revenue/cost ratio of 
135 for all commodities • the before tax rates of return ranged from 22.1 to an 
aatronomjral 156.2 percent. The latter is the rate of return being earned on one 
of the major movements to PP&L, The movements which were costed are as 
follows : 
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A complete copy of the testimony of WlfJiees Fauth is attached as Appendts: 
A.^ The railroads filed valumlnous reply testimony but tJiey did not contradict 
the fort^goiiiff evidence : in fact, tlieir cost witness. Marion Hall implicitly ac- 
cepted its accuracy. 

Section 101 of the 4R Act declares it to be the policy of the Congr^aa to **bal' 
ance the needs of the carriers* shiijpers, and the public'* and "permit railroads 
j^eater fre<*dom to raise or lower rates for rati service In competitive markets/' 
To take away the Commission's power to suspend annual Increases of 7 percent 
on captive traffic would defeat these policies and would destroy the balance be- 
tween the intereiits of carriers, shippers and the public which Congress attempted 
to strike in the 4R Act. 



Statement op Richard P, RorsE, Assibtai^t to the Pbesidemt, 
Wisconsin Electric Poweb Co. 

My name is Richard P. Rouse. I am Assistant to the President of Wisconsin 
ITlectric Power Company, which has its headquarters In Milwaukee, Wisconsin. 

Wisconsin Electric Power Company Is an electric utility serving electric cus- 
tomers In southeastern, east central and northern Wisconsin and in the Upper 
Peninsula of Michigan. A substantial portion of the Company *3 generating 
capacity is coal lired and all of such coal llred generation Is, heeatise of location, 
dei>endent upon rail tranHiMirtation for coal receipts. Wisconsin Electric receivetl 
3.9 million tons {during the same period it burned 4.2 million tons) of coal shipped 
by rail or by a combined rail- water movement during calendar 1977 and wOl re- 
ceive a larger volume of coal transporteil by rail during calendar 1978. 

Recuse of the substantial tonnage of coal traffic which the Company must move 
by rail, and because the transportation costs for steam coal form a significant 
part of the cost of generating electricity, the Company has a direct and vital 
interest in this legislation. This bill, if adopted* would amend the Bail mad 
Revitalization and Hegulatory Reform Act of 1976 (4R Actl to extend, from two 
years to five years, the period during which the railroads have a general right 
to increase rates 7 percent per year without supervision by the Interstate Com- 
merce CommiFSion, At the same time It would remove the one ex:istiiig limitation 
built into the Act to prevent the railroads from wielding this authority in an 
arbitrary and monopolistic fashion; i*e,^ the power of the Interstate Commerce 
Comniissicm under §15(8) of the Act to suspend increases where the railroads 
have ^'market dominance'* over the involved traflic. 

While recognizing full well the particular stake the Company has in the future 
availability of good and reliable rail services we pimply cannot close our eyes 
to the fact that the bill now before you in the final analysis provides that the way 
to maintain or restore the railroads to good health is to remove all checks to the 
railroads* exercise of their monopoly power over traffic like steam cnal and 
permit rates on such traffic to be imposed at whatever level the market will hear. 
One has to look no farther than the railroad position in Dockets Numl>ers Ex 
Parte 338 and 349 before the Tnter.'^tat*^ Commf^rce Commission to realize that 
utility coal is the commodity which would bear the full brunt of t bis leirisl«fion, 
for in both the^e cases the railroads' portion was that railroad losS(*s on other 
trafl!lc* and on operations generally, should be recouped by increasing the rates on 
coal, which they confidentially stated was captive traffic, to whatever the market 
would bear. 

It was to prevent jnst this kind of monopolistic pricing that the Congress, in the 
4R Act, retained, in the form of the market dominance standards, the authority 
of the Interstate Commerce Commission to protect shippers of captive traffle 
from being comrielled to accept monfipollf^tic rate exaction « hy rni fronds. XotbiuK 
has happened since the 4R Act was passed which shows that the Cnngrcss erred 
In carefully retaining limited jurisdiction in the Commission in cases where the 
railroads have market dominance. To thp contrary, the raHrond?^ have since that 
time demonstrnted that, hut for this provision, they would have rni^ed rates on 
capf ive traffic like coal the full amount allowed by law vvith'^ut regard to the fac^ 
that sncb increases could not be iustifled before any tribunal. As a result we ar 
opposed to S. 3260. 
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Ab€heb Daniels Midland Co., 

Dccaiur, III, July Ik. IBtS. 
Hon. HowAED W. CArrwoif , 

Chair mun, Cmnrnittee on Votnnt^rce, Hciencv, and Tran^twrtatioth U*^^ Senate, 
Washington, D.O- 
Dear Senator Cannon: On June 28, 1978. nt the request of Secretary Broek 
Adams. Department of Transportation, you introduced S. ?12CI0, reported in error 
at S. 10053 of tbe June 28, 1978 Congressional Record as B. 3060, 

We would like to address this issue, in opposition, trusting the introduction 
of the bill was a court^^sy to Seeretary Adams and did not hi any way intend or 
imply support by you or your committee. 

We submit there is absolutely no need for this type legislfttion, and Ruggeat 
the letter of transmittal Accompanying this proposed bill. fii|:ned by Mr. Alan 
Butchman (for Brock Adams k and dated June 9, 10T8, does not display the real 
world situation, 1 have attached, for your InformRtJon, copy of a pleading filed 
with the Interstate Commerce Commission in March. 1978. which shows that from 
December 1, 1977, tbe U,S. Railroads had docketed, with their respective freight 
Imreaua, over 150 separate proposals to increase the rates and charges on over 
40 ivercent of all commodities they transport by from 2 percent to 20 percent. 
These proposals were not filed under the authority of §135(8), here sought by 
DOT to be reinstjtuted. Just this week, the Eastern Territory Railroads an- 
nounced thej were Intending to InereaBe, by from 2 percent to 20 percent, the 
rates and charges on an additional 3*^ commodities, many essential fcpods and 
feeds for human and animal consumption. 

In June, 1978, the ICC authorized the U.S. Railroads to increase all rates 
and charges by from 2 percent to 4 percent, such Increase designed to improve 
the carriers revenues by some $719 million in the first JS-months. It is believed 
we will be confronted with an additional percent to 10 r>ercent increa.se in all 
railroad rates and charges t>efore years end as a result of labor awards, soon to 
be announced, which retroact to January 1, 1078. 

These increases result not in tens of millions of dollars added costs, but bun- 
dreda of millions of dollars which are passed onto the ultimate consumer through 
increased cot^ts of flnishecl or semifinished commodities. It is irresponsible for 
DOT to suggest, as they now do, that railroad rate flesiliility (only increased 
rates — no reducticms^ will have no inflationary impact on the economy- 

On October 5, 1977, the Interstate Commerce Commission, under the authority 
of I 202 of the Railroad HevItaltKation and Regulatory Reform Act of 1976 sub- 
mitted a statement to Congress entitled, 'The Impact of the 4-R Act— Ruilroad 
Ratemaking Proceedings.'* Therein, at page 2, the ICC discussed *'Market Domi 
nance" criteria, stating three threshold tests to be met, i.e. : 

1. The railroads market share must be greater than or equal to TO percent of 
the relevant market. 

2. The rate must equal or exceed 160 percent of variable costs, and 

3. Shippers or consignees must have made a substantial investment in ra: 
related eaulpment or facilities which prevents or makes impractical the use g\ 
another carrier or mode. 

Such criteria, when viewed by DOJ, would undoubtedly be labeled monopo- 
listic At page 8, the Commission, Imsed on statistical analysis, concluded that 
while some 11.1 percent of all rail traffic would, based on the 160 percent cost 
presumption be market dominance, approximately 29 percent of all rail traffic 
is considered noncompensatory revenues being below the cost of performing the 
service. 

The facts and carrier actions currently belie the alleged need to reinstitut© 
i lo(8>(c)-H?specIallf absent the market dominance feature. It was only after 
the ICC admonished the railroads to place more rehauce on the provisions of the 
4-R Act, instead of general rate increase proceedinge, that the carriers made an 
attempt to use g 15 (8) (c)— the so-called *'Y0-YO" provision. 

Of prime importance is the economic fact that transportation charges are not 
absorbed, but are passed onto the ultimate consumer in the price of durable or 
consumalde products. In 1977, the railroads reported freight revenues of $18.9 
billion. Each 1 percent increase in rates and charges places added costs on the 
eonsummg public of almost $200 million. Certainly, it cannot be said that such 
iQcreaaes do not contribute to inflation. 

We respectfully tirge your committee to decline to take action on S. 3260. 
Tours truly, 



JOHK E. HaBVET. 
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IirTSBKATlONAL M IN ERA LB & CHEMICAL CORP., 

Juti/ 14, 1978. 
Hon. Russell Long, 

Ch a irma n , f^ u rfac e Tramp ort a lion 8 u bcomm 1 ( t ee, 
ILS. Senate, Wn^hington, B.C. 

Deai* Senator Lono: Cong^rahilations, Sir, for taking a first step toward a 
coordinated effort to understand and bring a solution to the enormous problems 
associated with the rail transportation Industry in this country. You may or may 
not recall that after the hearing you and I had a lively discussion on seaf-onal 
rates, rent-a- train, etc. It was a refreshing exchange after the time-worn phraser 
that I hear from the railroad industry — **AH our hopper ears are la grain" ; AD 
our hopper cars are tied up on Co a rail*' ; '*A11 our locomotives are la the shop" ; 
'*It's been a hard winter and our equipment is frozen in," and on, and on, and on. 

Mr interest stems from the fact that IMC is the largest shipper of fertilizer and 
fertilizer materials in the United States, We are highly dependent upon the rail- 
road industry, as 87% of our tonnage moves by that mode. However, after reading 
Mr. William H. Dempsey's statement prepared for your hearing, I felt I had to 
comment on his interpretation of **Market Dominance," According to Mr, Demp- 
sey, "Market Dominance" included in the Railroad Revitalization and Reform 
Act of 1976 (4-R Act) severely restricts the railroad from the ratemalcing flexl- 
Hlity that w^as intended by the Act, According to Mr, Dempsey, marlcet dominance 
restrains the railroads from increasing the rates in those areas where they have 
freedom to do so. This so-called freedom is the lack of competition. By the very 
fact that there is no competition, the railroads can act in a predatory, unjust 
and unreasonable fashion in their rate-making. The real purpose of the 4-R Act 
waj^ to give the railroads complete rate-making flexibility in those atmospheres 
\\ here competition could and would provide constraint. However, in thof=e areas 
where there is no competition, and the railroads have market dominance, rate 
increase^! would be subject to shipper protests and ICC Jurisdiction as to their 
"just and reasonableness." To remove the market dominance concept would give 
the railroads the ability to unjustly raise the rate^ on the land-locked hulk 
shippers in the West and Midwest, and thereby subsidize a lowering of the rates 
in the East (primarily manufactured goods) where tonnage was lost to a com- 
petitive mode. 

On the surface, this may seem to be a reasonable approach, except when one 
realizes that it was not the rate level that drove the tonnage off the railroads 
onto competitive modes* but the level and dependability of the service. In addi- 
tion, predatory rate levels for the Midwest bulk shippers of grain and fertilizer 
would result in reducing the competitive world position of the United States for 
basic foodstuffs. This, in turn, would have a significant adverse effect on our 
irade balance deficit- And finally, the establishment of mnrket dominauce does 
not mean that the proposed rate will be denied. It means only that the rate comes 
under the present jurisdictional authority of the ICC as to its "just and reasona- 
ble" nature. 

Thank you again, Senator, for our discussion, and I am looking forward to 
more of the same in the future. 
Yours very truly, 

T. ,T. REfiAN. 



National Couitoit. of Farmer roopEHATTVEs. 

WaMhingion, D.C., July IB, 1978. 
Hon. Howard W. Canjton, 

Chaimmn, C^^nfrifitee on Cfimmerce, Scienee, and TransparfaHon, 
17,8. Senate, Washington^ D.V. 

Dfak Pttatrman Cannon: TIip pAnnrfment of Trnnsportation has rerently 
secured introduction of a bill S. 3260, to amend the Interstate Commerce 
Act The bill would permit railroads to raise or lower rates within a seven 
perf^ent "Korie of reaFonableuesfi" ii) eanh of the next five years without fear of 
suspension by the Interstate Commerce CommiJ*s!on, even if the proposing 
carrier has market dominance over the tra1!lc involved. This proposal is un- 
just! fl a hie on its face, would set a bad precedent, and therefore should not 
l>e reported to the Sennte floor by your Committee, 

The railroad industry was s^ranted fiirniflcant new rate-ma kine freedom 



under Public Law f)4-210, 
Act of 1976. 



the Railroad Revitalization and Regulatory Reform 



Digitized by 



-y Reform 

Googld 



97 



I 



Section 202(c) of that Act proTldes that whenever a rail rate Is challenged 
as being unreasonat>ly high, the CommtsMon shall investigate the situation and 

determine^ within 90 dajs, whether the carrier proposing the rate has market 
dominance over the service to which the rate applies. Jf the Commission doea 
not tind market dominance. U may not suspend any future Increase In that 
rate on the ground that such rate exceeds a just and reasonable maximum for 
siich service, unless It finds that the carrier later achieves market dominance 
over the covered service. 

Section 202(e) of the Act provided that for a two-year trial period (which 
ended February 5, 1078) the Commifislon could not suspend a proposed rate 
increase or decrease representing not more than a seven percent change from 
the rate in eflfect on the prior Jannarj* 1st unless the proposed rate would 
violate section 2, 3 or 4 of the Interstate Commerce Act or the proposing carrier 
possessed market dominance over the t raffle involved- 

The railroads soim discovered that where they faced meaniniirful competition' 
section 202(e) operates lo permit unlimited rate Increflses. Thus» section 202 (e)* 
with its seven per cent per annum restriction was virtually Ignored. 

Now the Department of Transportation has propos^ed resurrecting seetlott^ j 
202(e) for a new five year period and deleting markf*t dominance as a baalft 
for suspending increases proposed uuder that section. This w^ould permit rail-* ) 
roads which enjoy monopoly power over substantial movements to extract 
monopoly prices from captive shlppf»rs. The Nationol Council submits that this i 
would be bad government policy as it would run counter to existing program* 
to limit antitnif^t abuses and to slow the rate of inflation* 

J>OT'r assertion that aggrieved shipeprs could secure adequate restitution by 
challenging the tncreasie after the fact, Jn l»oi>es of i^ecnring an ICC order for a 
refund plus interpst. Is untenable. Carrier legal challenges to a refund order \ 
could subject shippers to years of uncertainty as to proper rates. Also, any^J 
refunds secured would not be passed through to pmall^ indirect payers of freight] 
charges such as farmers who market their grain for a fixed price less trauspor-- 
tatlon costs. 

Finally, the Department of Transportation has followed a consistent and 
conspicuous policy of resisting efTective implpmentation of the market domi- 
nance rule — the only real protection captive rail sbipf>ers have left from abuse 
of the monoijoly possessed by many railroads over substantial volumes of traf- 
fic. Enactment of B. 3260 would encourage DOT to move toward total abolition 
of the market dominance rule, thereby subjecting shippers who must use rail 
service to virtually unlimited rate increases. When one remembers that these 
shippers are essential el**ments of our economy — food, coal, and steel — one must 
have doubts about fhe wisdom of following such a course. 

The National Council agrees with DOT that reenactment of the original "ssone 
of reasonableneas'* language of Kectlon 202(e) of the 4-R Act would be super- 
fluous in view of the greater liberties granted the carriers under seotion 202(c) 
of the Act. We most strenuously object, however, to DOT'S suggestion that the 
Kone of reasonableness language be reeimcted Mi t bout reference to the market 
dominance rule. Therefore, we most respectfully request this honorable Com- 
mittee allow S. 3260 to die In committee. 
Sincerely. 

Donald A. FliEninucK:, 

r Assistant General Voun^eL 

I Law Offices J. Ratmottd Clark, 

Washington, DM., Ju^f 27, 197S. 
Hon. How ABU W, Cannok, 
Chairnian, Commerce, Science, and Transportatian VommitteGf 
Wa^hinffton, D.C. 
DsTAH Senator Cannopt : The undersigned represents the Middle South Utilities 
System composed of five electric utility operating companies In the states of 
Arkansas, Tjouisiana, MisJ^ouri and MisRisRippi One of the operating companies 
in the Middle South System, Arkansas Power & Light Company, is presently 
eonpjtructing a new cnal-fired electric generating station near Redfield, Arkansas 
and has another similar station near Newark. Arkansas scheduled for commercial 
operation by the mM-1980's. The System projects construction of three or four 
additional coal-fired stations within the next decade. Each of the coal-fired 
stations will require mil deliv<>ry of approximately 5 million tons of coal annually 
with the first two movements already being committed to Wyoming coaL 
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The Middle South System bein^ located in the natural gas regicm has not 
previously utiUzed coal as a source of eiaerf^y but in furtheranee of the national 
energy policy Is undertakijig to reduce reliance on other fuels throiiglj tlie pro- 
jected con.^tructlon schedule that 1 have jut^t described. Obvlnusly with the im* 
plementation of this program^. Middle South will necessarily become a substantial 
uaer of raU transportation. Moreover and even more significantly from the stand- 
point of the provisions of S3260, the requirements of an assured cool supply and 
unit train coal traasportation will make Middle South a captive shipper not only 
to rail service in general but to specific lines of railroad. 

As a consequence. Middle South and its electric ratepayens who must directly 
bear the cost of coal traoKportation have a vital Interest in the preservation of 
Interstate Commerce Commisaioa jurisdiction over the rates on monopoly or 
so-called market dominant traffic. Indeed* Middle South has a pending complaint 
proceeding before the Commission in which it has been obliged for the protec- 
tion of its ratepayers to seek Commission prescription of a reasonable unit train 
coal rate from Jacobs Ranch, Wyoming: to Redfield, Arkansas. Motivated by the 
same considerations. Middle South earlier participated both before the Com- 
mission and thereafter in the Court proceeding- invoivtng the Commission's 
promulgation, pursuant to the provisions of the ^R Act. of the regulations 
establishing the tbresbold presumptions of market dominance. 

Middle South, therefore, views witli considerable alarm the provisions of 
S3260 to the extent that Section 15(8) fb) of the Interstate Commerce Act Is 
proposed to be revised to eliminate the Commission's power to suspend a proposed 
Increased rate on market dominant traffic. Bluntly stated, this would leave elec- 
trie utilities like Middle South requiring: substantial volumes of coal at the 
mercy of particular railroads upon which each must variously rely for service. 
Middle Soutli'a experience in this area suggests that the railroads if left to their 
own devices will seek to resort to the very type of monopoly pricing that the 
Congress in Its wisdom undertook to preclude through preservation of Commis- 
siou jurisdiction over market dominant traffic, I strongly ui^e* therefore, that 
whatever the justification for extension of the ^'yo-yo*' provisions of the 4-R 
Act that extension not be made the device for depriving captive shippers of a 
forum in which to seek relief from rail rates which they believe to be excessive* 
Very truly yours, 

J. RATMOJtP ClAK^* 
lNTEBHATlor*AL PAPER COMPANY, 

New York, ^\Y., Julu 28, Jfl7S. 
Senator Rtjssbll B, Tah^q, 

Chairman, SuhrfimmUtce on Surface Transportation^ 
ILS. Senate, Washington, B.C. 

DfiAR SENAToa: Thank you for your letter of July 6 inviting International 
Paper Company to submit comments relating to the rail car shortage problem. 
We will comment specifically on your first two questions and then offer other 
views on this critical problem. 

The Forest Products industry is the largest single industrial user of bo^ccars 
in the country. International Paper Company is one of the largest companies 
in the Industry, spending over $-1(10.000 annually for freight transportotioa Our 
operations have been severely hampered during this recent boxcar crisis and we 
welcome the opportunity to share our riews with your committee. 

Our comments will relate to boxcars and specifically, to the 50' and over plalu 
(general service) boxcar fleet which consists of 170,544 cars. 

TOTAL WAILROAD AHD PRJVATE OWNERSHIP 

Jin, 1. 1567 iifi. 1 197» 

404t|ilaJrtbMe«rs_. ...-....._„....... .,.. 3«.095 109. «53 

5^ft and av^r plain bfljecsrs , „_, ........_. .. 116,7*5 17D, H4 

Equipped boxcars « ft, M ft, *nd over ,„.-.. -...-. m,m J70,ll2 

im -. ...,„.. 5B1. 700 460, 41 1 
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The 40' fleet which la rapidly disappearing is essentially used by the argrlcul- 
tiire industry and 13 being replaced by liapper cars. Special car rules are required 
tfor these cars. 

The 50' and over plain fleet is the general service car used by many industries, 
j esijecially our industry. 

The equipped fleet is a speciallBCd fleet witb special Interior flttbiga and over 
[60 percent of this fleet is dedicated to special products. Our jndus^try uses a por- 
fHon of thi^ fleet. 

Queitiion, 1. What have been the effects of the Inter^ate Oommerce Oommlfi* 
|:fiioa's^ varioan car service f>rdccs on mitigation of the car shortage problem? 

Car Service Kule« iCSR) 1 and 2 are permanent IOC rules for car dlMribtitlou 
fof general service boxcars and require c&th to move loaded or empty In the direc* 
Jtlon of the owner. 

Car Service Orders (CSO \ are temporary orders issued by the ICO to rectify a 
lihortage that has occurred due to uneven demand and/or wasteful practices by 
[»Mpperi5 or receivers, 

OSR 1 and 2 cause delays and empty car miles. CSO*« wblcb are corrective 
leather than preventive do correct the short-term problem but also cause empty 
ar mileik CSO's sometimes also cauee a shortage in another area requiring a 
|f urther CSO to rectify that short-term problem. 

The entire eonceijt of OSR's and CSO's sliould be reviewed. They should be used 
sparingly and should always be antleiiJatory in nature so as to prevent rather 
than correct car s^hortages* Before issuing a CSO, the ICC should consider the 
full impact of the order on the entire rail system and on the nation. 

Tlie net result from the CSR and CSO system is contlnuouii poor utilization 
of cars. 

Quej^tiOfi 2, What, if any, legislation do you believe would be effective in either 
improving car utilization or ea.«ing the car shortage problem, or both? 

It is difficult to assess the value of legislation or -'threatened'* legislation in this 
area. T recall only too clearly the extensive hearings and the several bills con- 
sidered by CflngresB in 1S*72 and 19^S. It was the threat of jmssage 8^1149, the 
**Rolling St<K'k Utilizatiou and Financing Act of 1973,*' that caused the railroads 
to form EAlLiBOX. Tliis was to be the private sector solution to the general serv- 
ice boxcar problem. Yet today » some live years later, we find the BAtLBOX 
fleet consists of only 12,000 cars, or 7 percent of the 50' general service fleet. The 
recent car shortage crisis Is the reason why RAILBOX is rushing to add cars in 
1978 and 1979. Too little— too late ! 

In other words, although we strongly support a private sector railroad industry 
solution to these problems, U is apparent the railroads will continue to owni and 
distribute general service boxcars as individual companiea rather than under a 
national car fleet basis. The only time the industry operates as a national system 
is when there is a crisis with attendant public clamor and/or threatened govern- 
ment intervention. 

RAILBOX is tnily the primary answer to the general service boxcar problem. 
RAILBOX carw are loaded 89 percent of the time versus the industry average of 
ft5 iiercent. RAILBOX cars nre out f*f service 2 percent of the time. The industry 
bad order ratio of 15.4 percent is deplorable (See Dshlbit 1). Thus, a car operated 
under tlie legislatively imposed RAILBOX principle is probably equal to 1.4 cars 
operated by individual railroads. 

BTJGGESTED SOLUTIONS 

I. It is contrary to our long range policy of promoting' a viable private rail 
induatry to siigsest that further regulatory direction be imposed on an already 
over-regulated rail InduMry. At the same time, some extraordinary action must be 
taken to reduce the continuing car shortage crises that arise. 

We first sugiirest that each railroad should e:Kempt a minimum of 15-20 percent 
of their (Teener a 1 service fleet from CSR 1 and 2. This will improve utilization 
similar to the RAILBOX exiierience. These cars should be clearly painted with 
an insignia to indicate they are frep-nmners. These cars should also be main- 
tained in serviceable condition subject to a penalty should they appear on the bad 
k order liM. Additionally, at no time would thpse cars be subject to any OSR or CBL. 
Recent! y, leasing companies have been building huge numbers of cars and plac- 
i 
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Ing them on stiorMine railroads. Some of these cars move under CSR 1 and 2 and 
may move as f ree-ni&fiers. This ia the result of two factors : 

A, The poor utilisation of the present fleet causes shortages and creates a need 
for more cars. 

B. The leasing companies And this is a profitable venture. 

However, when the car shortage crisis^ subsides (as it does on a cyclical basie), 
the Class I railroads will enthu^iasticany return the^e car9 empty to these smaU 
railroads and this will create a new problem. 

We surest the railroad Industry should adopt this suggested solution as a 
means of reducing car shortages and minimizing the role of the leasing companies 
In this portion of the rail industry. 

If this is not acceptable on a voluntary basis, then perhaps Oongress should 
empower the IOC to require railroads to add 25,000 50' plain boxcars (15 percent 
of the fleet) to the BATLBOX fleet by simply takingr cars in their existing fleet* 
putting them In **Clasa A" condition, painting them with RAILBOX marking and 
then turning them over to RAILBOX . . . (under sale or leaeliig&RmiueDMiiita; 
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The carriers would not incur any significant expense and tUe 25,000 cars would 
provide the same result a^ if 10.000 additional cars were instantly added to the 

national fleet < 25,000X1.4=35,000). 

II. For the remainder of the general service fleet, CSR 1&2 should be eliminated 
and replaced "with a quota system" thua improving the utiliziUlon of these cars. 
Since there is a recurring imbalance of boxcar traffic that is originated and ternii- 
uated in variouin regions or on individual railroads, we will still require a quota 
system to place tJie empty cars in the deflcit area. It will tie necessary to supple- 
ment tlie quota system with temporary CSO* a as required to correct short-term 
problems. 

Exhibit 2 depicts the territorial imbalances of the 50' geoeral service cars. We 
understand this study is uow being updated using current statistics and could 
be used as a Imsis for developing the quota system. 

III. Lastly* we suggest there is a great communications gap between the regula- 
tory agencies, the carriers and the public* The public Is the victim of car shortages 
but is licpt totally in the darlc as to the factual bacligroniid. We get little or no 
warning of impending car shortages- 

We recommend that timely car supply reports be published which, nt a mini* 
mum, would show (by specific car types) individual carrier ownership, bad-order 
ratio and on-line to owned ratio with comments as to the effect this has on present 
and future car supply* We must also Ifnow, in advance, what actions are being 
taken to remedy car supply problems. 

Additionally, reports (by specific car type) should be issued showing new addl* 
tions and retirements to the fleet - 

We have made several types of analyses of the boxcar supply and demand situa- 
tion and are available to sit down and discuss this further with yon at jour 
convenience. 

Sincerely, 

H. J. Hbite, 
Manager, Tran9portation Regulation. 






IireTiTDTE oT Scrap Imn and Steel, Inc., 

Wmhinifton, D,C Auff^&t 1, 1918, 
Hon. Russell B. Long, 

Vharrtnmu Suhcommittce on Surface Transportation, Senate Commerce, Seienee, 
mid TransportfiUon Committee, Washinffton, B,C. 

Dear Mk. Chaibman : Thin letter ia i^ubmitted on behalf of the Institute of 
Scrap Iron and Ste^l, Inc. (Institute), the national trade association representing 
the more than 1,530 member firms which process, ship or otherwise handle ninety 
U\ ninety 'five percent of the purchased iron and steel scrap consumed domestically 
and exported. 

The ferrous scrap Industry relies on the railroads as the principal mode to dis- 
tribute its products to markets. This reliance is based both oti the efiicieney 
inherent in using the railroads to carry such a bulk commodity, as well as on the 
fact that the majority of scrap consumers prefer, and In fact, require delivery 
by rail These deliveries are made in plain (unequipped ) gondola cars, when such 
cars are available. 

Gondola availability obviously is limited by the absolute number of gondolas 
owned by the railroads, by the number of cars which are not in serviceable 
c<Jndttion and by the utilization rate of gondolas. Before describing the one solu- 
tion which the Institute believes will address all of these aspects of the gondola 
shortage problem, it is important to emphasize the magnitude of the freight car 
crisis as it impacts scrap iron processors. 

The absolute number of plain gondolas owned by the railroads is shrinking 
rapidly. During the 1968-197S period, the number of gondolas fell twenty-fonr 
percent. This downward trend is accelerating in the face of continued and in- 
creased demand for transportation. From January 1, Wt7 to Jannary 1. 1978 
tlve number of plain gondolas plunged further from 142,545 to 154,516, the largest 
di'crease In raUroad ownership of plain gondola cars in any single year between 
WitS aud 1978. And the imbalance between shipper orders for gondolas and 
tlie railroad's ability to provide the requested pqulpment recorded and average 
daily car supply shortfall of more than 4,800 gondolas in the week of May 13/ 
The trend for the first six months of 197S indicates that there are not enough 
gondolas to meet scrap shippers* demand for cars even during the relatively 
'Vjuiet" business conditions of the year 197S. 

I^uaHy as important as the shortage of cars is the condition of many gon- 
dolas. {Between Jnly 1, 1&74 and January 1, 1978. the number of bad order 
gondolas fluctuated from 8,215 to 16,109, averaging 12J00 cars out of service for 
repairs each month.) As long as the number of gondolas needing subsrantial 
rejiairs remains hijch, the railroads* ability to produce revenue is greatly Im- 
paired. On a monthly basis, the railroads lost millions in revenue traflSc which 
an average of more than 12,700 bad order gondolas would have generated had 
tliey been in service between July 1, 1974 and January 1, 1978. 

Even the adverse imfwict of having fewer gondolas could l3e offset to some extent 
by more prompt turnaround of the existing fleet. Unfortunately, the average num- 
l>er of gondola trips per year is down from the levels recorded in 1974. 

What these num tiers mean to scrap iron processors is (a) lost sales when con- 
tractually specified delivery dates cannot be met, (b) uunecssary expenses in- 
curred in storing materials which normally would have been loaded directly in 
freight cars had the gondolas been provided and (c) great uncertainty about 
the ability to conduct business. 

As a solution to the freight car supply difficulties facing the railroads and 
g4uidola users, tiie Institute supports the incentive per diem program which is 
the subject of a current investigation by the Interstate Commerce Commission. 
The IPD program would increase the rental rate railroad A pays other railroads 
whim it uses their cars instead of its own. Normally, without IPD, railroad A 
collects the revenue baaed on the freight charges for moving goods In cars owned 
by another railroad. The car-owning railroad only receives a rental fee from 
railroad A (basic per dJem). One of the purposes of TPD is to give a railroad 
the incentive to buy more cars because these cars will earn a higher than nor- 
mal rental fee when the owning railroad does not itself use the cars to generate 
freight revenue. 

A .secoad function of IPD is to encourage railroads to rebuUd cars in disrepair 
and return them to the fleet of cars available to shippers. 



I Whllf FTon^oln car iihorlaite fistires normally are not availjihls to the iMihUci In eoa^ 

TiiJ^ntH j^Dbmltted .lune 1. IftTfl, bi^fore th^ ICC In Ex Tart^ No. 2Jt2 rStsb-Ko. 2) th* 
rhf^>4flle JiyBtfm TJafrP, Norfolk find Western and the PlttaburgJi Aoci T>ftkf» :©rie together 
nijtcle nvAllnble this above cited figure. 
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A third purpose is to improve the utilization rate by increasing the rental 
expense accruing on borrowed cars to the extent that nonowning railroads return 
these cars more promptly to the owning railroads. 

The incentive per diem program represents the most advantageous solution to 
the gondola shortage problem. It offers the economic incentive both to increase 
the size of the car fleet via purchase and/or repair and to improve utilization. 

The Interstate Commerce Commission has had Incentive Per Diem under con- 
sideration for three years and has not yet reached a final conclusion, having 
issued one favorable and one unfavorable opinion concerning IPD. The Institute 
believes that the gravity of the situation and the growing severity of the prob- 
lem while the Commission's deliberations continue, is so significant that it has 
under study the feasibility of the direct purchase of gondolas by the scrap iron 
industry. This industry knows how to process scrap iron, not operate railroad 
ears but the problem is so bad the industry may have to do both. However, the 
more reasonable solution to the gondola shortage problem is incentive per diem 
or IPD. 

The Institute is hopeful that this solution will be implemented soon. 
Sincerely yours, 

Herschel Cutler. 



Department of Agriculture, 

Office of the Secretary, 
Washington, D.C, August 21, 1978. 
Hon. Russell B. Long, 

Chairman, Subcommittee on Surface Transportation, Committee on Commerce, 
Science, and Transportation, U.S. Senate, Washington, D.C. 
Dear Mr. Chairman : The statistics appearing in my testimony before your 
committee on July 12, 1978, relating to railroad-owned fiat cars used in TOFC 
service for 1978 did not include the number of flat cars that are owned by the 
Trailer Train Co. 

The Trailer Train Co. is a wholly owned subsidiary of various member rail- 
roads. The Oflacial Railway Equipment Register effective July 20, 1978, shows 
Trailer Train with 40,271 flat cars that can be used in TOFC service. This figure 
should be added to the previously reported figure of 5,819 railroad-owned flat cars 
used in TOFC service. 

Please accept my apology for inadvertently not including this figure in my 
previous testimony before your committee. 
Sincerely, 

Ron Schrader, 
Special Assistant for Transportation, 

o 
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